ISSU E 2 1 0 6 - JU N E 2020 - PL ANNI NGRESOURCE.CO.UK

Appeals

THE FIRMS
THAT WON’T
TAKE ‘NO’ FOR
AN ANSWER

THE MOST FREQUENT, AND THE MOST SUCCESSFUL,
APPELLANTS AGAINST REFUSAL OF HOUSING SCHEMES
also in this issue

WHAT VIRTUAL
APPEAL INQUIRIES
AND HEARINGS
MEAN FOR YOU

WHY CURBS ON
CARS MAY NOT
LONG SURVIVE THE
PANDEMIC

THE KEY PLANNING
CHANGES MADE
IN RESPONSE
TO COVID-19

Independent intelligence for planning professionals

PAGE 2

Editorial

CONTACT US

IT’S TOO SOON TO DECLARE A
VIRTUAL FUTURE FOR PLANNING
DECISION-MAKING
Richard Garlick, editor, Planning
richard.garlick@haymarket.com

Staff email:
firstname.lastname@haymarket.com
News
Michael Donnelly 020 8267 4553
Analysis
John Geoghegan 020 8267 8298
Comment
Richard Garlick 020 8267 4440
Features, In Practice
Richard Garlick 020 8267 4440
Appeals Casebook,
Legal Casebook
Bryan Johnston 01242 510323
SUBSCRIPTIONS
020 8267 8121
help@shop.haymarket.com
www.haysubs.com

T

he Covid-19 lockdown has forced the government to initiate a massive
experiment in digital planning. Procedures that have always relied on physical
methods of communication are now being handled online. Plan-makers can use
virtual exhibitions rather than village hall meetings to consult the community.
Since April, council planning committees have been able to make decisions in
online meeting rooms. By the middle of June, according to housing secretary
Robert Jenrick, all appeal hearings and inquiries, local plan examinations and
other events run by the Planning Inspectorate (PINS) should be held virtually.
Central and local government have acted quickly to keep planning moving. They
have had to balance the risks of quickly bringing in untried methods against the
dangers of the system coming to a standstill. Many of the temporary measures
may well prove to be beneficial long-term additions to the system. Increasing virtual
access to planning decision-making could, for example, open up the process to
more people than would be excluded by lack of access to physical events.
But these are untested changes, and it’s important that they are viewed as a
necessary experiment rather than the de facto future of the system. Jenrick’s
statement that virtual hearings would make the planning system “permanently
more accessible and user-friendly” was premature. Not everyone is confident that
digital decision-making maintains essential standards of openness and fairness.
Some prominent campaign groups have already raised concerns that virtual
meetings could deny some people a fair hearing, or even lead to legally unsound
decisions. If a decision-maker misses a key section of the argument because of a
frail broadband connection, they may not be able to make a robust judgment.
It is very early days for online planning meetings. By the beginning of May, only
about a quarter of councils were using online platforms for committee meetings.
Jenrick wants all PINS hearings to be conducted virtually by mid-June, but the
inspectorate itself says only that it expects to be able to conduct fully digital and
hybrid events for “most” cases in “the coming months”.
That’s not to say that the government was wrong to enable vastly increased
virtual planning decision-making during the pandemic. Nor that the experiment
won’t generate results that will improve the planning system in the long-term.
Virtual committee meetings and appeal hearings are the best option we have
at the moment. But it’s too soon to say for sure that they should become a
permanent mainstay of the system.
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The most important news stories from the last month.
To read full versions of these articles, visit
planningresource.co.uk/go/inthenews

1

Jenrick calls for all appeal
hearings to be held virtually
‘within weeks’

4

Housing secretary Robert Jenrick has called on the
Planning Inspectorate (PINS) to “make all hearings
virtual within weeks”. Jenrick said it is “time that
the planning system makes more use of digital
technology to operate remotely and efficiently
during this pandemic”, adding: “I am asking [PINS]
to make all hearings virtual within weeks so that the
planning system can resume and be made more
permanently more accessible and user-friendly.” See
Analysis, p6.

2

Inspectorate announces at least
20 digital hearings to be held
throughout May and June
The successful trial of a “virtual” hearing has led to
the Planning Inspectorate announcing that at least
20 digital hearings will be held throughout May and
June. The inspectorate’s first fully digital hearing
took place on 11 May – an appeal involving Cornwall
Council. Meanwhile, examination hearings into the
troubled South Oxfordshire local plan could be held
digitally in June, the inspectorate’s chief executive
has revealed. See Analysis, p6.

3

Regulations easing application
publicity requirements to last
until the end of the year
New regulations that enable councils to use social
media to publicise planning applications during the
coronavirus lockdown have now come into force
and will last until the end of the year. Meanwhile,
the minimum time period given by councils for
residents to make representations on planning
applications in their areas has been temporarily
increased from two to three weeks, according to
updated Planning Practice Guidance.

Councils should review
statements of community
involvement, says new guidance
Councils should “undertake an immediate review
and update” of their policies on local plan
community engagement to take account of
restrictions imposed during the pandemic, according
to updated Planning Practice Guidance (PPG) on
plan-making. Some policies in councils’ statutory
statements of community involvement may no
longer be possible, it says, including “face-to-face
community consultation events or providing
physical documents for inspection”. The revised PPG
adds that councils are “strongly encouraged to use
online engagement methods to their full potential”.

5

Government to legislate on
CIL ‘easements’ for smaller
developers in wake of pandemic
New legislation will enable councils to temporarily
relax some Community Infrastructure Levy (CIL)
rules for developers with an annual turnover of less
than £45 million, including allowing authorities to
defer payments, disapply interest on late payments
and return interest already charged. The housing
ministry said it would amend the CIL Regulations
2010 to boost the housing market.

6

BACK TO CONTENTS

Councils told to take ‘pragmatic
and proportionate’ approach to
section 106 obligations
Local authorities should take a “pragmatic and
proportionate” approach to the enforcement of
section 106 obligations during the coronavirus
pandemic and consider allowing developers to
defer agreed payments, according to new housing
ministry guidance. It says there are already
“flexibilities” in the section 106 regime to help it
adapt to the current situation.

J
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Government warns councils
against lightly refusing building
site working hours extensions
Councils will need “compelling” reasons not to
comply with requests to allow the extension of
working hours on building sites to help social
distancing, according to a written ministerial
statement. Issued by housing secretary Robert
Jenrick, the statement instructs councils to take a
positive approach to such requests, for instance by
not enforcing, or amending, planning conditions
that restrict working hours.

8

Campaign groups warn of abuses
as councils switch to virtual and
delegated decision-making
Campaigners have called on the government and
councils to ensure that the public continues to
have a say in planning decisions during the
coronavirus outbreak, highlighting a series of
“troubling cases” where decisions made by
“virtual” committees or under delegated powers
are alleged to have been taken with limited public
involvement. A joint statement from campaign
groups argues that steps are needed to “avoid
abuses of the planning process” under the new
arrangements.

9

Barristers raise accountability
concerns after PINS pulls
publication of appeal timescales
Barristers have warned of a lack of transparency
over the Planning Inspectorate’s (PINS’s) handling
of the coronavirus crisis after the organisation
ceased publishing average timescales for its
determination of appeals. PINS said the figures
were removed “as we have postponed site visits,
hearings and inquiries” and therefore they “did not
reflect the current situation”.

10

Neighbourhood planning bodies
could use phone calls and letters
to reach people during Covid-19
Neighbourhood planning bodies may need to use
“more targeted methods” such as telephone or
writing to fully engage with all sections of the
community during the Covid-19 pandemic, new
Planning Practice Guidance (PPG) advises. The
government last week updated its PPG on
neighbourhood planning by adding a new paragraph
on public consultation.

ALSO IN THE NEWS

Everything you
need to know

COURT JUDGMENT
In overturning consent for the conversion of a rural
cottage’s annex, the High Court ruled that an inspector
misinterpreted national policy on isolated homes.
COURT JUDGMENT
A High Court judge has accused a property firm of
“misuse and abuse” of the legal process in its efforts to
secure consent for an office-to-residential conversion.
SECRETARY OF STATE DECISION
The housing secretary has allowed an appeal for 500
homes on the Oxfordshire green belt, with “acute”
affordable housing need cited in his decision.
SECRETARY OF STATE DECISION
Plans for 325 homes and a special needs school in the
Stockport green belt have been approved due to their
benefits constituting “very special circumstances”.
SECRETARY OF STATE DECISION
Plans for a 499-home mixed-use scheme in Southwark
have been refused, after the housing secretary found
that the design “would not be exemplary”.
SECRETARY OF STATE DECISION
An appeal for 516 homes on York’s green belt has
been dismissed due to the risk of damaging a nearby
“irreplaceable” bog and site of special scientific interest.
LOCAL PLANS
Two planning inspectors have raised “very serious
concerns” about whether the Chiltern and South Bucks
local plan has met the legal duty to cooperate.
COURT JUDGMENT
London mayor Sadiq Khan has failed in a legal bid to
overturn the secretary of state’s consent for a school
building on metropolitan open land.
COURT JUDGMENT
An objector has failed to persuade the High Court that
York City Council should have regarded a site as being
green belt when it considered development proposals.
COURT JUDGMENT
A High Court judge has rejected a developer’s efforts to
have two sites it owns in a Somerset village deallocated
as local green spaces in a draft neighbourhood plan.
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Appeals and local plans

The challenges facing PINS in
meeting the government’s digital
events roll-out deadline
The housing secretary has said the government expects
nearly all PINS hearings, inquiries and examinations to take
place virtually by mid-June. But there are questions over
whether PINS will be able to meet such a deadline,
especially as the inspectorate appears to be working to a
different timetable.

O

Number of appeal cases

n 13 May, housing secretary Robert Jenrick used a
written ministerial statement to set out plans for the
majority of appeal hearings and inquiries, local plan
examinations and other events run by the Planning
Inspectorate (PINS) to be moved online. The announcement,
which has been widely welcomed, came about two months after
PINS in mid-March postponed all planning appeal hearings and
inquiries. While PINS has since continued to determine many
appeals following written representations, the lockdown has
seen the number of undetermined cases increase by 337.
Jenrick’s statement said the government expects all events
“to be taking place virtually by mid-June, other than in
exceptional circumstances”. But to date just one hearing, an
appeal in Cornwall, has been held virtually, leading to criticism
that the body has not responded quickly enough and raising
questions as to whether it is ready to meet Jenrick’s request.
Despite Jenrick’s statement, which directed that virtual
1,898 method of operation
1,972 in the vast
events should be “the default
Received
17.3.19-22.4.19
Received not
17.3.20-22.4.20
majority of cases”
by mid-June,
PINS appears
to be
deviating from its previously stated timetable to roll out the use
of virtual hearings and inquiries over a three- to six-month
period. Subsequent guidance from PINS, published on the same
day as Jenrick’s statement, merely said it hoped that “at least a
further 20 examinations, hearings and inquiries will follow
during May and June”. Zack Simons, a planning barrister at
Landmark Chambers, said: “The idea of virtual meetings
starting in earnest at the end of the year seems a long way short

of what Jenrick was requiring. There’s no reason this can’t be
done quicker.”
In a statement issued to Planning, a PINS spokesman said
the body was making “fast progress” but that it was only
expecting to develop the capability to conduct fully digital and
so-called 'hybrid' events – meaning those that combine digital
and telephone procedures with physical attendance – for
“most” cases in “the coming months”, as opposed to June.
PINS’s statement said that meeting Jenrick’s June target

APPEALS CASES CLOSED BY PINS SINCE THE
LOCKDOWN
2,000

Number of appeal cases

By Joey Gardiner

1,500

1,000

500

0

1,625

2,256**

Closed 17.3.20-22.4.20

Closed over the same
period if restrictions had
not been in place
(estimate)*

Note: 1717
March
marks
start of
government
lockdown lockdown
measures. Closed
means
Note:
March
marks
start
of government
measures.
appeals decided, withdrawn or turned away.
*PINS estimate based on previous three months performance. **Maximum
*PINS
estimate based on previous three months performance.
figure estimated
Source: Planning
Inspectorate
Statistical Release April 2020
**Maximum
figure
estimated

Closed means appeals decided, withdrawn or turned away.

Source: Planning Inspectorate Statistical Release April 2020
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“requires everyone involved in the planning process” – and
not just the inspectorate – to “engage proactively”, but did not
specify if the body itself expects to meet the deadline. It also
revealed that PINS is proposing to use Microsoft Teams as the
standard technology platform for virtual events.
In addition, the statement did not specify whether PINS will
be able to return to working at full capacity when the digital
system is up and running. It simply said being able to deliver
cases virtually “enables us to re-schedule postponed cases for
delivery sooner” than would otherwise be the case. According
to chief executive Sarah Richards, about 10 per cent of PINS’s
staff have been seconded to work at the housing ministry. Bob
Bennett, chair of the Planning Officers’ Society’s development
management network, said it seemed likely the move to a
virtual events system was “going to slow them down”.
For PINS to speed up the timetable, a number of practical
difficulties will have to be surmounted. Lee Armitage, a director
at consultancy Intelligent Plans and Examinations and a former
planning inspector, said problems of broken internet
connectivity, for example, were “a high risk for the conduct of
fair proceedings”. Sarah Platt, current president of the Planning
Officers Society, said many of the challenges were similar to
those experienced by local authorities with online committees.
“It’s problems with broadband, ensuring events are transparent
and secure, and the challenge of virtually managing a large
group of people,” she said.
For many, the biggest practical concern is ensuring fair access
for those without broadband. PINS’s statement makes clear the
body is “working hard” to include those with limited or no
access to technology. It said: “It is vital that events held
virtually uphold the same values of fairness, openness and
impartiality as physical events.”
PINS has started writing to those involved in some
“potentially suitable” appeals in order to set up case
management conference calls prior to arranging virtual
meetings. A letter seen by Planning makes clear that PINS is
considering how it might “hold these events virtually, including
a phone option for those people without internet access”. Its
aim, the letter adds, is to “find dates and formats which can be
agreed by all parties, without having to impose them”.
IPE’s Armitage said it was right that inspectors ensure an
“equality of arms” in access to technology to ensure that fair
and equal access to an independent adjudication “should not be
undermined in a haste that risks flawed and inappropriate
decision making”. Jenrick’s statement, however, states that the
government believes there are in principle no legislative
barriers to running events virtually. Christopher Young QC, a
planning barrister at No5 Chambers, said there were no “legal
obstacles” that would leave events open to challenge, provided
appropriate notice is given. Practically, Young added, “MS
Teams could have been made for cross-examination”.
Many on the private sector side simply want PINS to take the

OTHER KEY PLANNING CHANGES
ANNOUNCED BY THE GOVERNMENT IN
MID-MAY IN RESPONSE TO COVID-19
»

The Ministry of Housing, Communities and Local
Government has introduced temporary regulations,
which expire at the end of the year, that enable councils to

»

use social media to publicise planning applications.
Councils should “undertake an immediate review and
update” of their policies on local plan community
engagement to take account of restrictions imposed during
the pandemic, according to updated Planning Practice
Guidance. Authorities are “strongly encouraged to use

»

online engagement methods to their full potential”.
A written ministerial statement by the housing secretary
on planning conditions for construction site working
hours instructs local authorities to “take a swift and positive
approach to requests from developers and site operators

»

for greater flexibility” around working times.
The government has promised to revise Community
Infrastructure Levy (CIL) regulations to enable councils to

»

temporarily relax some CIL rules for smaller developers.
The government has advised councils to take a
“pragmatic and proportionate” approach to the

»

enforcement of section 106 planning obligations.
Neighbourhood planning bodies may need to use “more
targeted methods” such as telephone or writing to fully
engage with all sections of the community during the

»

Covid-19 pandemic, new Planning Practice Guidance advises.
New government guidance advises councils involved in
compulsory purchase order proceedings that they should
consider extending deadlines for responses on land interest
details and submitting objections during the pandemic.

More online:
For more details on the planning changes made in response to
Covid-19, go to: www.planningresource.co.uk/article/1683192/

plunge so lessons can be quickly learned and problems ironed
out. Mary Cook, partner at law firm Town Legal, called for PINS
to publish pilot events online. “They need to get on with it and
be transparent,” she said.
PINS said it will not publish such events, but it was putting in
place guidance and training for its staff. It also said it will be
publishing more guidance for participants – including video
guidance – and advice “shortly”. PINS said the first event had
shown it that “‘traditional’ events cannot simply be converted
to online and we cannot expect parties to spend unreasonable
lengths of time in front of a screen”.
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Opinion: Cliff Hague

WHY CURBS ON CARS MAY NOT
LONG SURVIVE THE PANDEMIC
S

ince, broadly speaking, the distant consequences

risk, by the toll it has taken on bus drivers’ lives. Even car

of actions are more uncertain than the immediate

clubs and other car sharing schemes look risky in an age of

consequences, it is seldom justifiable to embark on any

“social distancing”. Might a government desperate to kick-

policy on the ground that, though harmful in the present, it

start the economy offer a politically popular “Help to Buy (a

will be beneficial in the long run.”

Car)”-type scheme to enable young people to start motoring

Philosopher Bertrand Russell wrote these words in 1946.

and reach more distant jobs? Remember the New Labour

Infrastructure and urban development have long and

government introduced a car scrappage scheme to boost

short-term consequences. After the shock of a pandemic

economic recovery after 2008.

on a scale not experienced for a century, should planners
hang on to their long-term visions, or prioritise the

A mass switch to car-based commuting would mean
gridlock in big cities, a chronic condition that has not stopped

recovery of the development industry and getting places
working again?
Over the past two or three decades, planners in many
countries have gravitated in support of a set of principles.
The details and design outcomes may be very different –
New Urbanist in the USA, high towers in China and elsewhere
in East Asia, densification and infill in places settled by
European colonists in the last century, such as Australia or
South Africa.

“The government is sure to
look to sweeping deregulation.
Expect the planning system to
be in the headlights”

The commonality, spurred by concern about a gathering
climate emergency, has been that cities should be planned
to make walking, cycling and use of public transport easy and

the growth of megacities across Asia and Africa. Such

attractive, and to discourage car dependency.

congestion and accompanying pollution could lead to people

Walkable, mixed use neighbourhoods and transit-

seeking lower-density living outside the city, especially if

orientated development, with densities higher around

they can do more work from home. American-style suburban

transport hubs, along with a revival of city-centre living, have

sprawl, prevented by almost 75 years of UK planning, could

been the prescription. As labour markets and social norms

become the new normal.

changed from the mass-production factory and nuclear

A government reluctant to raise taxes or revert to austerity

family to a knowledge-cum-gig economy with student living

is sure to look to sweeping post-Brexit deregulation to

stretching into middle age, the planned ideal became a

stimulate economic and fiscal recovery. Expect the planning

practical prescription.

system to be in the headlights.

Has Covid-19 ended that era? There has been enthusiasm

To escape, a convincing case has to be made that a climate

for widening pavements and creating safe cycle routes, but

emergency is not an “uncertain future” and that a new,

in our larger cities and for most of the population, the travel

invigorated localism can deliver immediate and beneficial

choices are car or public transport.

consequences.

One of these has been demonstrated to be a public health

Cliff Hague OBE is a freelance consultant and researcher

Event: The National Planning Summit 2020.
Future cities, transport and infrastructure will be
discussed at the virtual event on 25 June.
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Housing land supply

Why the pandemic
might make it harder
for councils to defend
land supply positions
By David Blackman
The impact of the Covid-19 crisis on housing delivery and
viability is likely to make it more difficult for local
authorities to demonstrate that their five-year land supply
is robust, consultants and councils suggest.

T

he pandemic has affected almost every corner of British
life and debates about local authorities’ housing land
supplies are no exception. In April, planning inspector Christina
Downes dismissed an appeal by land promoter Welbeck
Strategic Land against Wokingham Council’s refusal of its plans
for 118 homes in the countryside at Finchampstead in Berkshire
(DCS Number 200-009-412). What makes it significant is that it
is thought to be the first time the impact of the lockdown on
housing land supply has been addressed in an appeal decision.
Like all local authorities, the Berkshire unitary is obliged
under the National Planning Policy Framework (NPPF) to
demonstrate sufficient “deliverable” sites to accommodate its
annual housing requirement for five years. This must be backed
up, the NPPF says, with clear evidence of the “realistic
prospect” that housing will be delivered on the land in question
within five years. Councils unable to prove they have a five-year
pipeline of deliverable sites open themselves up to challenges
by applicants on the grounds that their local housing policies
are out of date, triggering the NPPF’s presumption in favour of
sustainable development or “tilted balance”.
Downes wrote in her appeal report that it did “not seem
unreasonable” that the appellants had argued the effects of the
pandemic on local housing construction rates would last for
three to six months. On this basis, Downes said, 168 homes
should be removed from the authority’s land supply, though she
found that Wokingham was still able to demonstrate it had
enough sites to meet 5.2 years of its housing requirement.
While the recalculation did not sway the outcome of this
particular decision, experts said it points to a potential
reduction in local authorities’ housing land supply positions in

order to take into account the pandemic’s likely impact on site
deliverability. Alex Roberts, director in the strategic planning
research unit at consultancy DLP Planning, said the recent
recommencement of construction work by many volume
housebuilders would help remedy the immediate hit to
deliverability identified in Downes’ report.
However, the bigger problem for councils’ land supply
positions, practitioners said, is the wider ramifications of the
economic downturn on housing delivery. “This will impact the
economy and people’s propensity to purchase new homes,”
according to Jonathan Dixon, planning director at consultancy
Savills. An analysis of the impact of Covid-19 on housing land
supply, carried out by planning consultancy Lichfields,
highlights the immediate impact on delivery of housebuilders
running out of funds as well as the risk of a housing market
downturn unwinding the viability of some existing permissions
and allocations. “Developers will be examining individual sites
and individual permissions to assess whether they can still be
delivered or whether they are worthwhile pursuing,” said Dixon.
Nicky Linihan, housing lead for local authority body the
Planning Officers Society, agreed that councils will find it
harder to prove their existing five-year pipeline is deliverable.
“When applying the approach to deliverability as set out in the
2019 NPPF within the context of the Covid-19 crisis and the
effect this is likely to have on delivery rates, as indicated in the
inspector’s decision letter, it is going to be harder for some local
planning authorities to be able demonstrate that they have a
five-year housing land supply. It’s going to potentially open the
door through the tilted balance for sites to come forward
outside of the plan-making system and that’s not in anybody’s
interest, including the development industry.”
There are signs that some councils are already raising
concerns about this issue with ministers. In April, South
Oxfordshire Council wrote to housing secretary Robert Jenrick
asking for “flexibility” in meeting the five-year housing land
supply requirement during the pandemic. The letter said:
“Many builders in this area have stopped or adjusted work on
the larger housing sites, so it will be more difficult to keep up
with the currently required level of delivery to achieve a
five-year land supply against our submitted local plan.”
“Any local authority that wants to be confident in its five-year
supply should be undertaking a comprehensive interrogation of
its pipeline,” said Dixon. This will particularly be the case for
those councils facing significant housing appeals, said Nick
Paterson-Neild, a partner in consultancy Barton Willmore’s
Reading office. It will also involve local planning authorities
contacting developers to find out the impact of the gathering
downturn on their sites, he suggested.

BACK TO CONTENTS

NEWS ANALYSIS

PAGE 10

Development management

How councils are handling
site visits during lockdown

HOW SOUTH EAST AUTHORITIES ARE
APPROACHING SITE VISITS DURING LOCKDOWN
No site visits taking place

No site
visits
taking
place
No site
visits
taking
place and photos sought from applicant
No site visits taking place and photos sought from applicant
No site visits taking place unless urgently required
No site visits taking place unless urgently required
Site visits continuing
on a case-by-case
Site visits continuing
on a case-by-case
basis basis
Site
visits continuing
butto
not
to inhabited
properties
Site visits
continuing
but not
inhabited
properties
Site visitsSite
continuing
but properties
not entered
visits continuing
but properties
not entered
Site visits continuing if government restrictions are met

By Ben Kochan
Despite lockdown restrictions, observers say most council
planning teams are still collecting information on
application sites through the creative use of technology
and by asking applicants to provide material.

Site visits continuing as long as government restrictions are met

S

ite visits by local authorities form a key part of many
development management decisions. “Planning officers
need to see a site to understand how a proposal fits into its
context,” said Martin Hutchings, improvement manager at the
Local Government Association’s Planning Advisory Service.
The purpose of a site visit is to help officers prepare their
reports by viewing the site in context and to identify any
specific features or area characteristics that are not immediately
obvious from the planning application, said Richard Blyth, head
of policy at the Royal Town Planning Institute (RTPI).
“Planning committee members may also need to visit the site to
understand the issues for a large or contentious proposal,”
added Hutchings.
Initially on lockdown, most councils stopped all site visits,
but gradually many have introduced new arrangements to
acquire the information, said Andrew Meader, senior director at
consultancy Pegasus Group, which has been tracking the
approaches taken by local authorities during the pandemic.
Despite the lockdown, most officers have been making sure
they can view an application site by using data sources such as
photographs, said Paul Seddon, past president at local authority
body the Planning Officers Society and planning director at
Nottingham City Council. He warned, however, that “if the
officer doesn’t physically visit a site, there is a danger that
issues will get overlooked”.
Accessing a site without breaching social distancing rules is
difficult, said Meader. However, some planning officers are
conducting visits in a way that avoids coming into contact with
anyone, he said, such as driving past a site without entering it.
“In a recent survey by the RTPI, its members raised questions
about whether site visits are classed as an essential journey
allowed under lockdown regulations,” said Blyth, who said
clearer government guidance is needed. Last week, the housing
secretary Robert Jenrick said in a written ministerial statement
that where site visits “are required or necessary, they should be
undertaken in line with the government’s guidance on social
distancing and safety requirements”.
“To avoid the need to visit a site, authorities have started to
use new technology and are requiring additional photographic
material,” said Meader. “We are asking applicants to provide

20%
34%
3%
3%

17%

3%

20%

Note: Data published on 30 April 2020 and based on responses from 35 South
Note:East
Datalocal
published
onauthorities
30 April 2020
based
onvisits
responses
from the
35 South
planning
that and
provided
site
information
to Pegasus
There are
58 South East
local planning
authorities
in total.
Source:
East Group.
local planning
authorities
that provided
information
on site
visits
to Pegasus
Pegasus
Group’s
& LPAs
Contingency
Measures,in
30total.
April 2020
Group.
There COVID-19
are 58 South
EastSelf
local
planning authorities
Source: Pegasus Group's Covid 19 & LPAs Self Contingency Measures, 30 April 2020

supplementary photographic material if they want their scheme
to be considered,” said Steve Bambrick, planning director at
Buckinghamshire Council. “The council has given detailed
guidance on the viewpoints required. If they can’t provide the
additional material, then we will delay the scheme’s
consideration, but most developers seem happy to do so.”
East Hampshire District Council is asking applicants to
produce “virtual site tours” by video, said development
management team leader Stephen Wiltshire. “This requires the
applicants to show all the boundaries of the site and any
buildings on it,” he added. “This video material can also be
presented to the planning committee considering the scheme.”
However, material provided by applicants “may not provide
the complete picture”, warned Seddon, who advised councils to
additionally use other online mapping tools such as Google
Earth or Streetview.
An ongoing survey by Pegasus Group on how local planning
authorities are responding to the Covid-19 crisis indicates the
different approaches that are being taken. Among the 35 South
East authorities that provided information on the issue (see pie
chart above), over half have stopped visits completely, with a
fifth requesting photographic evidence from applicants.
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Opinion: Graeme Bell

LET’S FOLLOW CLIMATE EXPERTS’
SCIENTIFIC ADVICE AS WELL
I

n early March my wife and I were in Galicia touring the

national situation, taking questions from press and the

paradors, the heritage hotel chain run by the state. On

public, setting out the order of the day. Occasionally, taking a

the Saturday evening it was announced that all paradors

break from changing Pampers, Boris will emerge to put the

would close the next morning, and all guests would have to

message across, even talking of a “road map”. Is it possible,

leave. Our flight was not until the Tuesday, and our hotel

dare we hope, that this government has seen the benefit, the

manager allowed us to stay. The building closed around us,

value of national planning? We have the statistics, graphs and

staff sent home, dust sheets over the furniture; all Spain was

curves – all that’s needed is to attach the geography to

in lockdown.

complete the picture, to put places to people.

Venturing out, we were sent back by the police, isolated

Fascinatingly, the devolved nations are seeking to beat him

in splendour. Luckily, kindly Ryanair laid on a plane and

to the punch in unveiling policies, with Nicola Sturgeon

we joined some stragglers on the last flight out of

enjoying a good pandemic (as it were).

Santiago de Compostela. Some on our flight hugged their

There will be discussions in No 10 about how Westminster

relatives on arrival at Stansted, where it was business as

can avoid being upstaged. One way would be for the Prime

usual. Concourse teeming, shops trading and public

MInister to commission a UK spatial framework, informed by

transport packed.

the strategies of the devolved nations but going beyond, to

The UK pandemic inquiry will come another day, but
we can already guess that it will say our government
was slow out of the blocks to lockdown, that we ran
down stocks of protective equipment recklessly, that we
over-promised and under-delivered on testing and more
besides. All this probably cost lives unnecessarily. Hindsight
is an exact science, but isn’t there something called

“Hindsight is an exact science,
but isn’t there something
called planning?”

planning?
There’s never been a more important time to view the big
picture and to take the long view. Post-pandemic calls for a
trend breach of the sort we had after the second world war,

illustrate how Britons might live a good life in a healthy place
in the 21 century.
A 50-year plan for the UK is needed, not least because

which saw the creation of the welfare state and the

it will take that long to repay the national debt that is

nationalisation of the right to develop land.

remorselessly clocking up. Above all, it will prepare the

Business as usual is not an option, whether because of the

nation for the critical issue of climate change. If the mantra

state of the public finances, the state of the planet, or the

is ‘we follow the scientific advice’, then we should follow the

position of the UK in the world order post-Brexit.

advice of the climate scientists.

The idea that we can make it up as we go along is clearly

If Boris could pull that off, then he could be assured of

dangerous. Having your shirt hanging out is one thing, being

achieving what he undoubtedly sees as his destiny, to enter

caught with your trousers down quite another.

the pantheon of heroes of this great nation.

And the solution is clear. Every day at the press briefing a
government minister strides to the podium to report on the

Graeme Bell OBE is a past president of the Planning Officers
Society

Event: The National Planning Summit 2020.
Committee on Climate Change chairman Lord Deben
speaks at the virtual event on 25 June.
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Secretary of state decisions

What two ministerial approvals reveal
about the circumstances in which
green belt schemes will be allowed
By David Blackman
The secretary of state last month allowed two appeals
totalling more than 800 homes on green belt sites.
Commentators suggest the decisions indicate the weight
that ministers place on schemes’ potential contribution to
meeting housing need when considering whether they
demonstrate the “very special circumstances” required for
green belt permission.

A

t the end of last month, housing secretary Robert Jenrick
issued two important decisions that saw him approve
hundreds of new homes on green belt. In his first decision,
Jenrick approved plans for 325 homes and a special needs
school in the Greater Manchester green belt in Stockport. Just
a couple of days later, he granted Oxford Brookes University
permission to redevelop its Wheatley campus, about 3.5km
outside of Oxford, and turn it into 500 homes. The decisions
were the 13th and 14th he has made on residential-led schemes

since his appointment last August, of which ten have been
approved – all since the December general election – and five
refused (see graphics below and on p13).
The first decision saw the Seashell Trust, an educational
charity for disabled children, win an appeal against Stockport
Council’s refusal of permission for its scheme in January 2018.
Jenrick agreed with planning inspector Michael Boniface’s
recommendation that the appeal should be allowed on the
basis that the authority could only demonstrate a 2.8-year
supply of housing land and that “very special circumstances”
existed to justify development in the green belt.
In the Wheatley campus appeal, Jenrick ruled that
while South Oxfordshire Council could demonstrate a
five-year housing land supply, its local plan was out of
date. He also found that the scheme’s contribution to
addressing the “acute” local need for affordable housing
and the benefit of removing a 12-storey tower on the
openness of the green belt both carried “very substantial”
J
weight in its favour.

COMMUNITIES SECRETARY ROBERT JENRICK’S HOUSING DECISIONS, PRE- AND POST- THE GENERAL ELECTION
Plans refused (size of circle denotes number of homes)
General election

Size of scheme (homes)

Plans approved
2000
1500
1000
500
0
Nov

Dec

Jan

Feb

2019

Mar

Apr

2020

Note: list includes all residential-led recovered appeals and called-in applications determined by housing secretary Robert Jenrick since his appointment.
Source: DCS/Planning research
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“Both cases involve councils which have simply failed to
progress an up-to-date local plan – this gives us a good
indication of the secretary of state’s thinking,” said planning
barrister Christopher Young QC of No5 Barristers’ Chambers,
who represented appellant Oxford Brookes. South
Oxfordshire’s local plan has been the subject of a lengthy
dispute between the council and the secretary of state over the
speed of its preparation. Both sites were also allocated for
de-designation from the green belt in their respective
authorities’ draft local plans, but this was afforded limited
weight given that the documents have not passed examination.
Another common theme in both decisions was that
educational benefits weighed in their favour, according to Tim
Burden, director of consultancy Turley. Jenrick noted in his
decision letter on the Stockport appeal that the educational
benefits from the Seashell Trust’s new school, which would be
subsidised by the proposed housing, should be given
“substantial weight” when determining the application. “They
needed a quantum of development to pay for the school and
the school didn’t have anywhere else to go,” said Burden.
Similarly, the receipts that Oxford Brookes stood to gain from
selling off its campus for housing were given “significant”
weight by the secretary of state.
In both appeals, the most important factor was meeting
housing need. Claire Dutch, partner and co-head of planning
and environment at law firm Ashurst, said the Stockport
decision “swung” on this issue. Similarly, housing was the key
factor in the Oxford Brookes decision, said Jason Lowes, town
planning partner at Rapleys, adding: “Even though there was a
five-year supply, the fact that there was such a shortage of
affordable housing was given strong weight.”
So do these decisions expand our understanding of what
counts as very special circumstances? The significant weight
given to housing need in the Stockport decision proves that it
can constitute very special circumstances, said Dutch. While
substantial weight was given to affordable housing in both
decisions, Lowes and Burden said other more site-specific
factors helped to tip the balance. In the Oxford Brookes
decision, Lowes pointed out that other important issues
included the benefit of getting rid of the campus’s 12-storey
tower. Burden agreed, adding: “It’s not saying that residential
sites in the green belt are up for grabs – you have to look at
the special circumstances of the site and the planning
constraints.”
Dutch believed these two decisions should embolden
developers to appeal where a council refuses plans on green
belt protection grounds and it’s local plan is out of date or it
lacks a five-year supply of housing land. “If plans are not in
place and there is such an acute shortage of housing, developers
will have no choice but to proceed on very special circumstances
and submit an appeal before the plan is in place,” she said.
“These decisions will encourage developers to do that.”

JENRICK’S HOUSING DECISIONS, NOV 19 - APR 20
Number
of
homes DCS reference

Decision
date

Local authority

Decision

04/11/2019

Hart

Refused

04/11/2019

Nuneaton and Bedworth

Refused

75 200-008-909

04/11/2019

Cheshire West and Chester Refused

184 200-008-910

05/11/2019

Bradford

700 200-008-911

Refused 1

500 200-008-918

14/01/2020 Tower Hamlets

Approved

1,524 200-009-129

22/01/2020 Tewkesbury

Approved

850 200-009-169

22/01/2020 Lewisham

Approved

365 200-009-170

24/02/2020 Barnet

Approved

1,200 200-009-168

12/03/2020 Forest Heath

Approved 1

400 200-009-331

01/04/2020 Babergh

Approved

150 200-009-391

07/04/2020 Colchester

Approved

200 200-009-404

09/04/2020 Lambeth

Approved 1

257 200-009-408

22/04/2020 Stockport

Approved

325 200-009-430

23/04/2020 South Oxfordshire

Approved

500 200-009-432

29/04/2020 Southwark

Refused

499 200-009-444

Note: All decisions were recovered appeals apart from called-in planning applications
1

Proportion of
Jenrick's decisions
that were approvals

Proportion of total homes
in Jenrick's decisions that
have been approved
Refused 25%

Refused 33%

Approved 67%

Approved 75%

Source: DCS/Planning research

But while it is helpful to see the direction of travel of the
secretary of state’s thinking, Burden said too much should
not be read into individual decisions. Lowes was also wary
about drawing wider lessons, saying: “The issues were very
site-specific.” No change of policy can be read into the
decisions, according to Sarah Platts, president of local
authority body the Planning Officers Society. She said: “It
may be difficult to use them alone to draw conclusions that
they indicate a change in government thinking on green
belt matters.”
Given that many Ministry of Housing, Communities and
Local Government planners are understood to have been
redeployed internally due to the COVID-19 outbreak,
commentators said it was unlikely that there has been
sufficient time for a change of stance on the green belt to feed
through into the secretary of state’s decisions.
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Opinion: Catriona Riddell

THE ‘DUTY TO COOPERATE’ IS
HOBBLING PLAN-MAKING
T

he development industry has been unanimous in saying

reach examination at the same time. This would facilitate joint

the duty for planning authorities to cooperate with each

examination sessions and the duty to cooperate.

other on the preparation of strategic policies does not work.

The recent failures have also exposed the fact that the duty to

The government has recognised the duty’s weaknesses and

cooperate is a process-driven test, based on a single person’s

attempted to improve things through minor changes to the

judgement. The examination contract is between the local

National Planning Policy Framework. While these may have

planning authority and an individual inspector, not the Planning

helped a little, the duty has continued to hinder local plan

Inspectorate as a whole. There is often a fine line between a

preparation, particularly around London and Birmingham, where

plan complying or not with policy and guidance, and inspectors

green belt issues remain a major challenge.

differ in their approaches. There is nothing wrong with that,

Sevenoaks and St Albans are the latest councils to have

but it reinforces the belief that different inspectors could come

been told their local plans have failed to meet the duty. As

to different conclusions on the same plan. Given the severity

plans cannot be modified at the examination stage to ensure

of the consequences of non-compliance with the duty, there

compliance, both councils will have to start the plan-making

should be some form of referral mechanism or peer review by

process again. In the Sevenoaks case, the inspector recognised

the inspectorate to ensure that judgement is fair, as soon as any

a considerable amount of joint working. But the crux of the

red flags are raised. There may already be some such process

matter seems to be that the council left it too late to declare

undertaken privately by the Planning Inspectorate to support

a shortfall in meeting its housing needs and did not then ask
neighbouring authorities to help. The council’s defence was that
all surrounding local planning authorities were at different stages
in their own plan-making and the evidence that there would be a
shortfall was therefore not available any earlier. Had Sevenoaks
asked its neighbours to help, and been allowed to progress to the
next stage of the examination to explore whether any shortfall

“Yet again, this demonstrates
the need for an overarching
strategic framework”

could be resolved, the outcome could have been different.
Yet again, this demonstrates the need for an overarching
strategic framework that planning authorities can work towards

inspectors, but this needs to be formalised and made more

delivering through their individual local plans. This would help

transparent to reduce the risks to the local planning authority

set clear parameters around overall development needs and

and of any potential legal challenge to the inspectorate.

provide a mechanism to deliver a sustainable pattern of growth

Ultimately, the continuing failure of local plans on duty to

across the area, taking into account constrained locations and

cooperate grounds reflects a wider systemic failure in the

sites of potential opportunity. There are models for doing this in

system, and no further minor amendments will change that. The

the form of statutory joint plans and through the preparation of

test is not, as it should be, an outcome-based strategic planning

non-statutory growth frameworks.

mechanism that aims to deliver long-term sustainable growth

Although St Albans is preparing a joint strategic plan with

and help align strategic spatial and other investment priorities.

neighbouring authorities, this is at an early stage. As the council

A failed plan is in no-one’s interest. If the government wants all

had already been threatened with government intervention on

local plans delivered by the end of 2023, and recognises the

the grounds of slow plan preparation, it was unable to delay

role that planning plays in addressing the significant challenges

submission until the joint strategic plan was at a stage to

we face to deliver long-term sustainable growth, the duty to

influence the local plan. At least St Albans was able to show that

cooperate must be repealed at the earliest opportunity and

it was working with its neighbours. In situations where groups

replaced with a more effective strategic planning mechanism.

of local authorities are not working together on a joint plan, they

Catriona Riddell is strategic planning convenor for the Planning

should align their respective local plan timetables so they all

Officers Society and a freelance consultant

BACK TO CONTENTS

NEWS ANALYSIS

PAGE 15

Developer contributions

The pros and cons
of relaxing section
106 obligations in
the wake of the
lockdown
By Joey Gardiner
The government is facing calls to make it easier for
developers to renegotiate section 106 agreements during
the coronavirus crisis, in order to prevent development
projects being rendered unviable by the economic fallout.
However, some commentators say it is too early for such
measures to be introduced because the impact of the
pandemic on viability is not yet clear.

I

n the wake of growing fears about the impact of the
Covid-19 lockdown on scheme delivery, developers and
their advisors have been busy lobbying Whitehall for measures
to mitigate the challenges they face. Last month, both the
London Property Alliance, a body representing central
London property owners, developers and advisors, and the
Law Society’s Planning and Environmental Law Committee
wrote to the housing secretary Robert Jenrick asking for the

government to consider bringing back rules, last seen in the
financial crisis, that force authorities to renegotiate section 106
planning gain agreements when requested.
So, should planners be bracing themselves for another wave
of section 106 renegotiations? “Absolutely,” according to Anita
Rivera, head of planning at law firm Mishcon de Reya. She said
the economic reality was already now “fundamentally
different to what it was when section 106 agreements would
have been entered into”, meaning schemes could be halted as
developers have no chance of making their expected return.
The question of planning obligations under the coronavirus
lockdown has two distinct elements. First is the question of
when exactly section 106 obligations are due, and second is
the question of the quantum of the obligation itself, and
whether it makes the scheme unprofitable.
Gary Day, land and planning director at retirement
housebuilder McCarthy & Stone, said its sales have almost
entirely stopped, making it vital to preserve cash. Hence,
McCarthy & Stone has written to every planning authority
with which a section 106 has either been agreed and not paid,
or is still in negotiation, and asked to defer payments to later
in the development process, thereby enabling it to hold on to
precious cash. “We’re asking if we can push payments back to
the completion rather than commencement of schemes, or at
least 50:50,” he said.
Nevertheless, he said he has not yet asked authorities to
renegotiate the quantum of contribution. While “most
authorities have been very flexible” about deferring payments,
he said he expected they would be less flexible over the
contributions themselves. Milton Keynes Council, for
example, has said the idea of any renegotiations of section 106
agreements were at this stage “premature”. Likewise, Andrew J

HOW THE COVID-19 CRISIS IS PROJECTED TO IMPACT HOUSE PRICES
Forecasts of house price falls:

Estimates of recent house price levels:

Knight Frank: Last month, the property firm forecast a collapse

Office for National Statistics: House prices fell in February –

in the volume of sales but a house price reduction of just three

the latest available month for data – by 0.6 per cent, but were

per cent this year.

still 1.1 per cent up year on year, and close to record highs.

Savills: Last month, the estate agent predicted that prices

Nationwide: House prices were up by 0.7 per cent in April, and

would fall between five to ten per cent this year.

3.7 per cent over the year, the strongest growth in three years.

Lloyds Banking Group: It said it expects prices to fall five per

Halifax: House prices were flat in March, but up three per

cent this year, but could collapse by as much as 30 per cent in

cent year on year and maintaining the record highs achieved

three years if a severe downturn is triggered.

in February.

Centre for Economics and Business Research (CEBR): The

Zoopla: City house prices grew by 0.1 per cent in March, the

consultancy forecast a 13 per cent fall in prices by the start of

lowest growth for a year, but were still 1.8 per cent above

next year.

March 2019.
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Whitaker, planning director at the Home Builders’ Federation
(HBF), said he knew of “lots of developers” going to local
authorities and asking for delays, but only “one or two” so far
asking for the volume of contributions to be changed.
Under the 1990 Town and Country Planning Act, while local
planning authorities and developers can at any point agree to
amend a section 106 agreement, authorities have no obligation
to enter a renegotiation until five years after the original
agreement is signed. After the last recession, the government
temporarily introduced a new clause – section 106BA of the
Town and Country Planning Act. This effectively forced
authorities to renegotiate affordable housing requirements in
existing agreements when asked to by applicants, who had the
option to appeal to the Planning Inspectorate if they were not
satisfied or the renegotiation request was not determined
within 28 days.
Both the Royal Institution of Chartered Surveyors (RICS)
and the HBF’s Whitaker back the calls from the London
Property Alliance and the Law Society to bring equivalent
legislation back on the statute book. Whitaker said the
legislation should be enacted but not yet made ‘live’ with
regulations, ready to be implemented immediately if
necessary. “We think it’s prudent for the government to have
this ready in its back pocket,” he said.
So far, while sales rates have collapsed, there is no evidence
that house prices have fallen – making it hard to prove that
development viability has been adversely affected (see panel on
p15). McCarthy & Stone’s Day said: “If I went to a local
authority now and said a scheme wasn’t viable, they would with
some justification say: ‘How do we know that’s the case?’”
Jennie Baker, an associate director at consultancy Lichfields,
added: “Developers don’t want to be seen as opportunistic.”
Anthony Lee, head of UK development consultancy at BNP
Paribas Real Estate, said it wasn’t yet clear that residential
prices will fall. “The government should clearly wait for
evidence to become available before introducing any measures
to renegotiate existing agreements,” he said, particularly as
the section 106BA process was used after the last recession
even when values had actually recovered. “We need to avoid a
repeat of that,” he said.
Graham Jones, section 106 specialist at local authority body
the Planning Officers’ Society, also said it was “too early” for
authorities to approve requests to change the quantum of
obligations. “We need to wait until things settle down,” he
said. Jones warned against any changes in viability resulting in
less affordable housing, saying that government funding
should make up any shortfall. However, he said councils were
already receiving requests to delay section 106 payments and
should be as flexible on that as possible.
Richard Crawley, programme manager at the Local
Government Association’s Planning Advisory Service, said
those in local government are “expecting some revisiting of

section 106 agreements, but this isn’t happening much yet”.
He added: “I think it will only start to take off when the
recovery is properly under way. There is lots of pragmatism
around and everyone I’ve spoken to is keen to reduce the risk
of scheme or business failure.”
Many observers are expecting that significant falls in
house prices will ultimately materialise, at which point,
according to Day, “all” developers will be seeking to vary
section 106 agreements. Tony Mulhall, associate director of
the land professional group at the RICS, said: “Many local
authorities will be slow to catch up to the market realities
of delivery or politically will not want to at this stage. A
national government intervention through the introduction
of section 106BA is the only realistic prospect of reacting
quickly.”
Indeed, Matt Spilsbury, head of development viability at
consultancy Turley, said even the lockdown delay alone will
“materially affect viability, given the way land and finance
costs run up exponentially when schemes are on hold”. These
pressures will be more acute on apartment schemes, he added.
However, while the government is aware of the requests
from developers, it is not yet clear if it will act. Tim Smith,
partner at law firm Bryan Cave Leighton Paisner and the
current chair of the Law Society’s Planning and
Environmental Law Committee, said the government was
understandably distracted fighting the virus itself. “A number
of professional bodies have already made sensible suggestions
to government,” he said, “but these suggestions appear not to
have the attention of government at this stage.”
But there are signs that some individual councils are
prepared to be more flexible during the pandemic when it
comes to developer contribution payment timescales. This
week, Manchester City Council considered a proposal for
planning obligations to be collected when schemes are
completed rather than captured up front, to help ease
development challenges. And Wakefield Council has said it
will allow more time for developers to pay Community
Infrastructure Levy (CIL) charges.

More analysis online
Why some councils are still struggling to meet the duty to
cooperate
So far this year, three councils have seen their draft local plans
derailed at examination because they failed to meet the legal
duty to cooperate.
Read more at: www.planningresource.co.uk/article/1681910
For all Planning’s latest coverage of how the coronavirus is
affecting the planning system, including news and analysis,
go to: www.planningresource.co.uk/coronavirus
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Opinion: Joey Gardiner

HOW LOCKDOWN COULD CHANGE THE TYPE OF
HOMES HOUSEBUILDERS WANT TO DELIVER
F

or many people, the enforced domestic retreat of lockdown
will undoubtedly have highlighted in the starkest possible

terms the inadequacy (or otherwise) of the home they live in.
The difference in the Covid-19 experience of someone

If a shift to home working and commuting via walking and
cycling is permanent, then bog-standard “island estates” of new
homes, connected to the outside world by just one road in and
out, must surely become a thing of the past. New developments

luxuriating in a detached house with a large garden, compared

will have to be properly connected into their surrounding areas

with someone marooned in a single-aspect permitted

to allow walking and cycling to happen.

development flat with no outside space, will have been

The apparent boost for suburban house types may concern

profound. Unsurprisingly, housebuilders and residential

those, such as the author of this year’s government-backed

developers are already trying to understand what the

Beauty Commission report, Nicholas Boys-Smith, in favour

experience of lockdown will mean for the kinds of homes people

of schemes dense enough to support shops, local services

choose to live in – and planners too will need to get their heads

and public transport. But there is potential for coronavirus to

round what it all might mean.

benefit a new “gentle density” middle-ground. Could a new

The most obvious assumption is that people will be more

consensus – in large towns and cities at least – settle around

focused on outside space. As Philip Barnes, group planning

developments that look to provide the benefits of both density

director at Barratt Developments, told me: “It is inevitable that

and traditional homes with gardens, rather than tower blocks?

many customers will increasingly prioritise outdoor space over

Housebuilders Countryside and Berkeley, for example, are

flat living.” In some senses, this may mean that the majority of
what mainstream housebuilders build will be relatively
unaffected: outside of the capital, builders such as Barratt
already prioritise the suburban homes with gardens that
logic suggests will be in demand from traumatised flatbound families.
In addition, the lead time for development means that
developers won’t be rushing to change anything – a typical

“New developments will have to
be properly connected into their
surrounding areas to allow
walking and cycling to happen”

housebuilder takes a minimum of 18 months to convert a land
purchase into new homes, and will have a few years of supply
banked for the immediate post-Covid-19 future. Changes in

both currently building dense low-rise back-to-back homes

taste which quickly fade are unlikely to seriously affect what

with gardens placed on the roofs. Even traditional terraces

types of new homes they plan for.

with gardens are a very dense urban form. Interestingly,

But it isn’t hard to imagine that developers that both build
out traditional suburban housing and denser urban schemes
will prioritise the former sites over the latter in the years ahead.

Barnes says Barratt, for one, would be very interested in
building terraces in cities.
The problem is that housebuilders currently get outbid on

Planners might find it harder to get denser urban schemes

urban sites by developers promoting more lucrative high-rise

delivered as speculative high-density schemes become harder

schemes. So, if homes with gardens at decent density are

to sell, putting them under more pressure to release edge of

really what’s desired post-Covid-19, then it may need planning

town, greenfield or green belt sites. The garden city idea seems

authorities to set new policies to ensure this happens.

made for this moment.

Joey Gardiner is special correspondent for Planning

More online: Can city streets be changed for good?, by Chris Brown. Read it
and more placemaking advice and comment at placemakingresource.co.uk
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THE FIRMS
THAT WON’T
TAKE ‘NO’ FOR
AN ANSWER
THE MOST FREQUENT, AND THE MOST SUCCESSFUL,
APPELLANTS AGAINST REFUSAL OF HOUSING
SCHEMES IN THE PAST THREE YEARS
PLUS The councils with the best
and worst records at appeal
By David Dewar

R

isk – the single word commentators say is the
key factor in determining a firm’s strategy to
submitting appeals. This is reflected by the
prominence of strategic land companies, which
promote land through the planning system to
achieve allocations and permissions, in this year’s list of the
most frequent appellants against refusal of housing schemes.
As we did last year, Planning examined data provided by our
sister service COMPASS Online, on appeals for housing schemes J
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26

Co-appeals3

95

Appeals 2017-182

Gladman Developments

Appeals 2018-192

1

Appeals 2019-202

This year, the list of most frequent appellants is once again
topped by Gladman Developments. The firm’s continued
prominence can be explained partly by the fact that it is the
largest player in the land promotion market. While it
comfortably tops the overall list, it is even more dominant
among land promoters.
According to practitioners, appeals submitted by land
promoters are typically related to outline applications, and
they are generally associated with the principle of
development rather than detailed issues. Analysis of the
appeals list for Gladman backs this up. Of the firm’s 95
appeals that meet the criteria for inclusion during the period,
the vast majority related to outline applications. Eighty of its
95 appeals related to sites with an address starting with “Land
off” or a similar prefix, indicating a predominance of
greenfield sites.
Despite Gladman’s position at the top of the list, the
company’s appeal numbers fell significantly during the course
of the three years.
Gladman declined to comment for this article, but the
figures chime with the firm’s recent statement that it is
stepping back from lodging high numbers of appeals, citing a
weakening of the presumption in favour of sustainable
development.
Christopher Young QC, of No5 Barristers’ Chambers, says
the company is still submitting appeals, but is being “more
circumspect” about doing so. This reflects the fact that
winning appeals for major housing schemes appears to be
becoming harder, he says.
Derek Stebbing, a consultant at Intelligent Plans and
Examinations, agrees that Gladman’s figures are a reflection
of a wider trend. “It is the promoters at the moment that are
more disinclined to appeal,” he says. “This is due to a
combination of factors, but I detect that the presumption in
favour of sustainable development is becoming increasingly
difficult to satisfy in full.”
This, he says, is due to factors such as more councils having
a recently-adopted local plan in place, more councils being
able to demonstrate a five-year housing land supply and
councils being able to demonstrate a reasonable track record
J
on housing delivery.

Rank

GLADMAN DEVELOPMENTS

Appeals 2017-201

MOST FREQUENT APPELLANTS
(HOUSING SCHEMES 5+)
Organisation

in England. But this year, we used a threshold of appeals for five
homes or more (ten last year), and whereas last year we looked
at the period since the 2012 publication of the National Planning
Policy Framework, this time we focused on the three years since
April 2017, to examine the very latest trends.

22

47

8

2

Churchill Retirement Living

25

6

15

4

0

3

Persimmon4

22

4

6

12

8

4

McCarthy & Stone

21

6

9

6

0

5= Barratt Developments5

16

2

7

7

4

Bellway

16

7

4

5

4

7

Gleeson Homes

14

2

2

10

0

8

CALA Homes

13

5

4

4

3

9

Redrow

10

2

2

6

2

10= Bloor Homes

9

3

2

4

5

Rectory Homes

9

2

5

2

0

Site Plan UK

9

2

3

4

0

Taylor Wimpey

9

1

5

3

2

8

2

3

3

1

14= Catesby Estates
Hollins Strategic Land

8

3

2

3

2

Miller Homes

8

4

2

2

2

Richborough Estates

8

3

2

3

0

Wainhomes

8

2

2

4

0

7

1

4

2

0

7

2

4

3

1

19= Denton Homes
Galliford Try6
Hallam Land Management

7

1

6

0

4

Holton Homes

7

5

2

0

0

Millwood Designer Homes

7

4

0

3

0

7

6

2

3

1

1

Brookworth Homes

6

1

3

2

0

Gallagher Estates9

6

1

3

2

4

Kier Group

6

1

0

4

1

Rydon Homes

6

4

1

1

0

Shanly Homes

6

1

2

3

0

Toft Hill

6

2

4

0

0

Renaissance Retirement

6

3

1

2

2

24= Bovis Homes

8

Footnotes: Threshold six appeals. 1. Covers appeals determined in England
by written representation, hearing or inquiry 23/4/17-22/4/20, or formally
concluded between those dates following court proceedings. 2. Covers 12
months from 23/4 to 22/4. 3. Co-appeals are appeals in which the firm was
a co-appellant, and are counted towards the appeals total. 4. Includes Charles
Church. 5. Includes David Wilson Homes. 6. Includes Linden Homes. These
appeals are not included in the Bovis Homes figures, as they were determined
prior to Bovis Homes’ 2020 purchase of Galliford Try Partnerships and Linden
Homes. 7. Part of the Henry Boot group of companies. 8. All appeals
determined before Bovis Homes’ 2020 acquisition of Galliford Try Partnerships
and Linden Homes to form Vistry Group. 9. Including JJ Gallagher.
Source: Planning analysis of COMPASS data
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CHURCHILL RETIREMENT LIVING

MOST FREQUENT APPELLANTS 2019-20

In contrast to Gladman, the majority of Churchill Retirement
Living’s appeals that met the criteria were hearings or written
representations, and all related to full, not outline,
applications. The typical address for the firm’s appeals also
suggests that small brownfield sites predominate, with former
sports centres, council offices and factories featuring
alongside infill sites, hotels and builders’ yards.
The company offers a bespoke product, which leads to the
need for a high level of appeals, according to chairman and
chief executive Spencer McCarthy. “The appeal process is an
important part of our planning strategy due to a frequent lack
of understanding of the specialist nature of our product,” he
says. McCarthy claims that the firm’s products are “often
considered like-for-like against mainstream housing, rather
than as a specialist product”. This, he argues, can lead to
“misunderstanding and conflict at a local level, for example
around the level of car parking or amenity space we provide,
which reflects the needs of our older customer base”.
Other factors disputed in Churchill Retirement Living’s
appeals are viability considerations and others that McCarthy
says are “unique to our developments”, such as higher build
costs and slower sales rates compared to mainstream
housing.

PERSIMMON
Persimmon, one of the UK’s largest housebuilders, saw 22
qualifying appeals determined during the three-year period,
although the figure fell sharply from 12 in 2017-18 to six in
2019-20. During the period, 16 of the firm’s appeals went to
inquiry and one was recovered for determination by the

26%

of appeals against refusals of applications
for five or more homes were allowed in
2019/20
Source: Planning analysis of COMPASS data

Rank

Organisation

Appeals
2019-201

1

Gladman Developments

2

Bellway

7

Churchill Retirement Living

6

McCarthy & Stone

6

CALA Homes

5

Holton Homes

5

Miller Homes

4

Millwood Designer Homes

4

Persimmon2

4

Rydon Homes

4

3=
5=
7

26

Footnotes: 1. Covers appeals in England determined by written
representation, hearing or inquiry 23/4/19-22/4/20, or formally
concluded between those dates following court proceedings.
2. Persimmon figures include Charles Church.
Source: Planning analysis of COMPASS data

secretary of state, with just three hearings and two written
representation appeals. The appeals were related to a mixture
of outline and full planning applications. Like Gladman’s
cases, the addresses for the appeals submitted by Persimmon
indicate a high proportion of greenfield sites, with all bar one
having a “land off” or similar prefix.
Appeals submitted by volume housebuilders typically relate
to a range of detailed issues, as well as potentially the principle
of development, say practitioners, whereas those lodged by land
promoters generally focus solely on the principle of
development. “The volume housebuilders are running into
issues such as the housing mix, site layout, affordable housing
and other infrastructure provision,” says Stebbing.

McCARTHY & STONE
Another frequent appellant from the retirement homes sector
is McCarthy & Stone, with 21 qualifying appeals determined
during the period. As with Churchill Retirement Living’s
cases, the appeal addresses reflect the firm’s brownfield focus,
with locations including a former British Legion club, car
garages, a police station and other individual addresses.
McCarthy & Stone group land and planning director Gary
Day says the typology of the firm’s sites, together with its high
volume of output, is key to explaining its frequent appellant
BACK TO CONTENTS
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status. “The typical size of our sites is an acre and 44 units on
average,” he says. “So in order to get to the volume we get to,
we have to buy a lot of sites.”
“Our sites are all centrally-located urban brownfield sites,
often with an existing use,” he adds. “They are often sites that
the council wants to preserve for other uses, such as
employment, and they are sites where there is going to be a
lot of neighbour interest.”
Compounding all these issues is the attitude of local
authorities towards retirement housing, says Day. “It is a
product that local authorities often don’t believe in,
understand or appreciate,” he says.

MOST SUCCESSFUL APPELLANTS (HOUSING
SCHEMES 5+) 2017-20
No of Appeals Success
appeals1 allowed1 rate2

Rank Organisation
1

Taylor Wimpey

9

7

78%

2

Bellway

16

12

75%

3

Persimmon3

22

15

68

4

Bloor Homes

9

6

67%

5

Hollins Strategic Land

8

5

62.5%

6

Hallam Land Management6

7

4

57%

BARRATT DEVELOPMENTS/BELLWAY

7

Barratt Developments

16

9

56%

Two of the major volume housebuilders complete the top five
of the frequent appellants list, with Barratt Developments and
Bellway in joint fifth place at 16 qualifying appeals each. For
both companies, the appeals related to a mix of outline and
full applications, with most being conducted by inquiry or
recovered by the secretary of state.
Barratt Developments group land and planning director
Philip Barnes says the appeals option is not the firm’s
preferred route. “Our preference is always to secure a local
plan allocation for the sites we secure without a prior
planning permission,” he adds. “A planning appeal is a
worst-case option, especially as it seems that the Planning
Inspectorate is perhaps less willing to support housing
appeals than previously.
“We tend to appeal where the local plan has been delayed or
where we feel the scheme complies with policy but the council
members disagree.”

8

CALA Homes

13

7

54%

9

Redrow

10

5

50%

Bovis Homes

6

3

50%

Kier Group

6

3

50%

Miller Homes

8

4

50%

Rydon Homes

6

3

50%

Shanly Homes

6

3

50%

OTHER NOTABLE APPELLANTS/
GENERAL FINDINGS
Three other firms saw ten or more qualifying appeals
determined during 2017-20. These were Gleeson Homes,
CALA Homes and Redrow. Taylor Wimpey was the fourth
most frequent appellant in last year’s survey, but is in joint
tenth place this year, with nine appeals that met the criteria in
the three-year period.
A number of land promoters appear in the list, including Site
Plan UK, Hollins Strategic Land, Catesby Estates, Richborough
Estates, Galliford Try and Hallam Land Management.
Overall, the results show 31 firms or organisations that had
six or more appeals for such schemes determined during this
three-year period. But some large housebuilders, such as
Berkeley Group and Countryside, are absent from the list.
Whether or not a company will be a frequent appellant will J
BACK TO CONTENTS

10=

4

15

McCarthy & Stone

21

10

48%

16

Galliford Try5

7

3

43%

17

Churchill Retirement Living

25

10

40%

18

Gladman Developments

95

37

39%

19

Wainhomes

8

3

37.5%

20

Gleeson Homes

14

5

36%

21=

Brookworth Homes

6

2

33%

Gallagher Estates

6

2

33%

6

2

33%

7

Renaissance Retirement
24= Catesby Estates

8

2

25%

Richborough Estates

8

2

25%

26

Site Plan UK

9

2

22%

27

Rectory Homes

9

2

22%

28= Denton Homes

7

1

14%

Holton Homes

7

1

14%

Millwood Designer Homes

7

1

14%

Toft Hill

6

0

0%

31

Footnotes: Threshold six appeals. 1. Covers appeals in England determined
by written representation, hearing or inquiry 23/4/17-22/4/20, or formally
concluded between those dates following court proceedings. 2. Success
rate is produced by calculating the proportion of total appeals (including
part allowed, part dismissed appeals) that were allowed. 3. Persimmon
figures include Charles Church. 4. Barratt Developments figures include
David Wilson Homes. 5. Galliford Try figures include Linden Homes. 6.
Hallam Land Management is part of the Henry Boot group of companies.
7. Gallagher Estates includes J J Gallagher.
Source: Planning analysis of COMPASS data
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COUNCILS WITH HIGHEST PROPORTION OF
APPEALS FOR 5+ HOUSES ALLOWED 2017-20
depend on a variety of factors, but one theme is dominant,
according to practitioners. “It comes down to the business
model and risk,” says Jane Healey-Brown, associate director at
consultancy Arup. “For some companies, their risk model
allows for a higher number of appeals and of sites not going
forward – it will be factored into their risk model and
landowner deal.”
Young says the varying approaches to risk is “absolutely
critical” in deciding Arup’s appeals strategy. “Some companies
are very risk-averse and will rarely go to appeal. They will first
ask their barrister whether they have very good prospects of
success,” he says. “Other companies may only be looking for a
50 per cent chance of success before proceeding with an
appeal and will be more willing to promote sites which are
more risky.” Healey-Brown also points out that some
companies may be operating predominantly in areas of the
south of England with higher land values, and thus increased
development costs, making the prospect of incurring further
costs through the appeal process unpalatable. “Increased land
value makes a big difference,” she says.
The results show that high-volume housebuilders tend to
have a higher than average success rate at appeals, with Taylor
Wimpey topping the list at 78 per cent, followed by Bellway
(75 per cent) and Persimmon (68 per cent). Land promoters
tend to have lower success rates, with Hollins Strategic Land
having the highest at 62.5 per cent, followed by Hallam Land
Management at 57 per cent and all others below 50 per cent.
Commentators suggest that this is a reflection of the
different business models between the different types of firm.
“As our members are seeking to establish the principle of
development, these cases are materially different to those
where housebuilders or developers are applying for reserved
matters consent,” says David Morris, technical and policy
committee member at industry body the Land Promoters and
Developers Federation, which represents strategic land
companies. “The principle of development on the site has
already been established, which means the debate is much
more about detailed issues such as design, rather than the
in-principle objections to the development per se faced by
land promoters.”
He adds: “Unfortunately, seeking to obtain outline planning
permission on greenfield sites remains the most controversial
part of housing supply, as evidenced by the time taken by local
authorities to make difficult decisions themselves in releasing
such sites for development.”
Young says a greater aversion to risk from the housebuilding
firms can sometimes mean that these companies “are happy
J
to acquire sites through the market” from land promoters.
BACK TO CONTENTS

Rank LPA
1
2
3=

North East Derbyshire
Arun
Sefton
Welwyn Hatfield
5= Rushcliffe
South Bucks
Watford
8= Bolton
Boston
Stockton-on-Tees
Tower Hamlets
12 North Lincolnshire
13= Bracknell Forest
Forest of Dean
Harborough
Hinckley & Bosworth
17 South Somerset
18= Hammersmith & Fulham
Shropshire
20 Hounslow
South Oxfordshire
Swale

Proportion
Appeals of appeals
Appeals allowed allowed
12
30
12
12
11
11
11
14
14
14
26
23
15
15
15
17
24
20
20
32
39
16

8
18
7
7
6
6
6
7
7
7
13
11
7
7
7
8
11
9
9
14
17
7

67%
60%
58%
58%
55%
55%
55%
50%
50%
50%
50%
48%
47%
47%
47%
47%
46%
45%
45%
44%
44%
44%

COUNCILS WITH LOWEST PROPORTION OF
APPEALS FOR 5+ HOMES ALLOWED 17-20
Rank LPA
1=

4
5=

8
9=

12=
14=
16
17=
19=

Broxbourne
Runnymede
South Norfollk
Luton
Horsham
Southampton
Southend-on-Sea
Thurrock
Colchester
East Dorset
Tonbridge & Malling
West Lindsey
Wycombe
Newham
Tunbridge Wells
Manchester
Epping Forest
Selby
Greenwich
Rother

Proportion
Appeals of appeals
Appeals allowed allowed
10
15
10
18
14
15
15
11
10
10
10
26
17
16
16
14
40
13
19
19

0
0
0
1
1
1
1
1
1
1
1
3
2
2
2
2
6
2
3
3

0%
0%
0%
6%
7%
7%
7%
9%
10%
10%
10%
12%
12%
12.5%
12.5%
14%
15%
15%
16%
16%

Footnote: Threshold for inclusion was minimum of ten appeals for schemes
of five or more homes, determined between 23/4/17 and 22/4/20, or
formally concluded between those dates following court proceedings.
Source: Planning analysis of COMPASS data
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“Generally, land promoters will take on more risky sites than
the housebuilders and that’s why a lot of housebuilders are at
the top of the list for success rates,” he says.
Healey-Brown says it is “quite a concern” that retirement
homes developers feature so strongly in the frequent
appellants list, and argues that this represents a challenge for
local authorities to address. “Even in the pre-COVID-19 world,
older people’s housing in town centres represented an

obvious opportunity, because those sorts of places provide
access to facilities and public transport hubs and they would
really lend themselves to that sort of development,” she adds.
Young says the potential for the growth of the retirement
homes sector is “enormous”, but warns that there is a lack of
recognition for its role in local plans, adding: “There is very
rarely a policy supporting it in the local plan and it is even
rarer to have site allocations for that purpose.” ■

OTHER KEY FINDINGS IN HOUSING
APPEAL STATISTICS FOR THE PERIOD
The overall figures indicate that the

of appeals for five or more homes,

numbers of appeals against refusals

followed by London, then the East of

of schemes of five homes or more

England and the South West.

being determined has increased in

Among authorities that saw

2019-20 compared with 2017-18, but

ten or more such appeals against

the proportion of these that were

their decisions determined during

allowed has dropped considerably,

the period, those with the largest

from 34 per cent in 2017-18 to 29.4

percentage overturned were North

per cent in 2018-19 and to 26 per

East Derbyshire (67 per cent),

cent in 2019-20.

Arun (60 per cent) and Sefton and

The regional appeals figures show
that the South East is comfortably
the region with the highest number

NO. OF HOUSING APPEALS
(5+ UNITS) IN ENGLAND
BY REGION 2017-20
Key

1000
homes

Welwyn Hatfield (both 57 per cent).
Those that saw the lowest
percentage overturned were
Runnymede, Broxbourne and South

500
homes

Norfolk, all of which had no appeals
allowed, followed by Luton with just
Allowed

six per cent.

Total

Healey-Brown says good
monitoring is crucial for local

2000

authorities in housing appeals. She
asks:“Do they have good technical

Appeals

1500

data on their housing land supply,
and what is the transparency of the

1000

data behind that?”
Stebbing says local authorities
are “very conscious of the need to

500

be able to demonstrate a five-year
land supply”. Lack of a five-year

0
2017-18

2018-19

2019-20

Footnote: Covers appeals determined in England
by written representation, hearing or inquiry
23/4/17-22/4/20 or formally concluded between
these dates following court precedings
Source: Planning analysis of COMPASS data

supply, he adds, is “a better card to
have in an appellant’s pocket”
than the presumption in
favour of sustainable
development.
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Local plans

FIVE CIRCUMSTANCES
‘EXCEPTIONAL’
ENOUGH TO JUSTIFY
GREEN BELT RELEASE
IN LOCAL PLANS
The most common reasons given by inspectors for
deciding that “exceptional circumstances” exist to
justify the release of green belt in a local plan
By Stuart Watson

N

ational planning policy stipulates that
altering the boundaries of the existing green
belt must be done through new or updated
local plans and “exceptional circumstances”
are required. It is a phrase that has frequently
been a legal battleground as anti-development campaigners
have challenged the judgement of planning authorities, and it is
one that has been invoked with increasing frequency as
government has increased the pressure on councils to meet
their objectively assessed housing needs. In 2018-19, 13 English
councils released green belt for development, according to the

latest government figures, the highest number since records
began in 2010/2011 (see bar chart, p26).
The 2018 revisions to the National Planning Policy
Framework (NPPF) added the requirement, unchanged in the
2019 update, that exceptional circumstances should be “fully
evidenced and justified, through the preparation or updating
of plans”. It states that, before green belt boundaries are
redrawn, an authority must demonstrate that it has “examined
all other reasonable options for meeting its identified need for
development”, including making use of brownfield land,
increasing the density of existing settlements and exploring
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whether neighbouring authorities can help meet its needs.
“We now have a more helpful prescription in national policy
as to the sort of matters that the government will expect to
see have been addressed through the plan-making process
before an inspector is likely to accept that an exceptional
circumstances case has been made,” says Zack Simons, a
planning barrister at Landmark Chambers, “although in
reality I don’t think there is much of a shift in substance from
the first NPPF in 2012.”
The government’s Planning Practice Guidance does not
provide much further assistance, says Asher Ross, a director in
consultancy JLL’s planning team. “It has three very small
paragraphs and they are more about how, after you have decided
to release green belt, you can sell it to the local community. In
this case, the NPPF provides everything you really need to make
a decision, certainly in terms of plan-making.”
However, the NPPF stops short of defining which
circumstances can be considered exceptional. The most
important recent contribution to that effect was the
December 2019 judgment dismissing the High Court challenge
to Guildford Borough Council’s local plan, which de-allocated
three major sites from the Surrey town’s green belt. The judge,
Sir Duncan Ouseley, concluded that “exceptional
circumstances” is a less stringent test than the test applied to
planning applications for development that would normally
be seen as inappropriate in the green belt, which requires
“very special circumstances”.
Furthermore, he ruled that no more than one individual
circumstance was needed. In addition, “‘exceptional
circumstances’ can be found in the accumulation or
combination of circumstances, of varying natures, which entitle
the decision-maker, in the rational exercise of a planning
judgement, to say that the circumstances are sufficiently
exceptional to warrant altering the green belt boundary,” he said.
“That judgment is really helpful because it is recent, explicit
and relatively comprehensive,” observes Simons. “The court
accepts that whether or not an exceptional circumstance is

accepted as such in any particular case is a planning
judgement, and courts are reluctant to interfere with
questions of planning judgement.”
Christopher Young QC, a planning barrister at No5
Barristers’ Chambers who represented one of the developers
interested in the Guildford case, adds: “The judge goes on to
say that general planning needs such as ordinary housing are
not precluded from the scope of exceptional circumstances.
You don’t need to show that there is a pressing need or an
acute need. A council can decide that it wants to meet its
housing need so it will put houses in the green belt and that is
absolutely fine.”
Planning scrutinised 18 local plan examination reports from
2018/19 and 2019/20 to identify the factors most commonly
agreed by inspectors to contribute to the presence of these
exceptional circumstances.
Most inspectors take a two-stage approach, first considering
whether exceptional circumstances exist at the strategic level
– usually in the form of unmet need and the difficulty of
meeting that need on non-green belt sites – and then go on to
examine whether local and site-specific factors exist to further
support the argument that exceptional circumstances exist for
the release of individual parcels of land. Below, we highlight
five of the most frequent factors cited by inspectors to justify
green belt release.

1

“The court accepts that
whether or not an
exceptional circumstance
is accepted as such is a
planning judgement”
BACK TO CONTENTS

Unmet need for development
In making a case for exceptional circumstances, local
authorities invariably start by identifying unmet need.
Much of the time, the strongest emphasis is on
housing need. In the Guildford local plan examination,
the inspector partly justified the green belt releases
on the grounds that the area “has a pressing housing
need, severe and deteriorating housing affordability
and a very serious shortfall in the provision of
affordable homes”.
However, other kinds of development needs may also
contribute to exceptional circumstances, in particular
the need for land to accommodate employment growth.
Examining the Cambridge local plan, the inspector
concluded in August 2018 that the expansion of
Peterhouse Technology Park on green belt land should
be allowed in part because of the “importance of
research and development to the Cambridge economy
and, in turn, to the national economy”. Other unmet
needs identified by inspectors as contributing to
exceptional circumstances include educational need,
the need for Gypsy and traveller pitches, student needs
and the need to maximise the economic benefits of
High Speed 2.
However, councils should not jump to the conclusion
that, when they cannot meet housing need, they can
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automatically look to the green belt, argues Catriona
Riddell, strategic planning specialist at local authority
body the Planning Officers Society. “I don’t think the
Planning Inspectorate are helping because they are
leaping to that conclusion as well,” she says. “It should
be a cost-benefit analysis. Local authorities do not have
to meet their needs in full, but if they are not, they just
have to have a robust policy that explains why. The
NPPF is still quite tight on green belt, but the
application of green belt policy is quite weak.”
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“If your spatial strategy is to try to focus development
on the most sustainable settlements, and in order to do
that you need to release green belt, that factor is held to
be relevant to the package of factors which make up
exceptional circumstances,” says Jonathan Easton, a
planning barrister at Kings Chambers. He cites the
example of Wyre Council in Lancashire, where the
examining inspector approved the local plan’s release of
green belt land at Poulton-le-Fylde in February 2019
because the town is “at the top of the settlement
hierarchy, has a good range of services and facilities and
is well served by sustainable travel modes, including the
borough’s only railway station”.
“Most local authorities have declared climate
emergencies, so you have to consider that,” adds JLL’s
Ross. “If it is a choice between a sustainable
development in the green belt or one elsewhere that
will be less sustainable, that makes a very good case to
add to the exceptional circumstances. It would be
difficult to demonstrate to an inspector that there is an
exceptional circumstance to release green belt land that
Number of authorities releasing green belt
is not sustainable or cannot be made so in terms of
in local
plans
per car
year
reducing
private
usage and establishing better
public transport.”
The 2018 inspector’s report on East Hertfordshire’s
12
local plan supports that view, stating: “For reasons of
10
lack of access to services and facilities, and access to
8sustainable modes of transport, locating significantly
more development outside the green belt would not be
6
a sustainable approach.”

Authorities

The release is the most sustainable option

Percentage

2

is often endorsed by inspectors when deciding whether
exceptional circumstances exist.
In the October 2019 report on Broxtowe’s local plan,
the inspector stated that “the need for housing, the lack
of alternatives in sequentially preferable locations
outside of the green belt and their limited impact on the
openness and purposes of the green belt constitute
exceptional circumstances”. However, according to
J
Matthew Spry, a senior director at consultancy
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Lichfields, it is not necessary for land to contribute
little to green belt purposes for exceptional
circumstances to exist. “Land might perform a
moderate or even strong green belt role and there may
be exceptional circumstances to release it because it is
in the most sustainable location or achieves other
objectives,” he adds.

OTHER COMMON EXCEPTIONAL CIRCUMSTANCES
PROVISION OF INFRASTRUCTURE
Larger developments may play a role in providing transport
or social infrastructure for surrounding communities. In some
cases, allocation of green belt land is judged to be the only
possible way of enabling a scale of development sufficient to

4

5

Creation of defensible boundaries

fund new provision and avoid strain on existing facilities.

The NPPF states: “The essential characteristics of
green belts are their openness and their permanence.”
Planning’s analysis shows inspectors frequently give
weight to considerations around whether a new
defensible boundary can be established after a site is
released. Clear boundaries may be provided by existing
roads, woodland, hedgerows, railways lines and other
physical features. In other cases, the release of land or
associated work on site is considered to contribute to a
sensible and well-defined boundary more likely to
bolster the permanence of the green belt and provide a
more robust barrier to future encroachment.
In the examination of Cambridge’s local plan, the
inspector concluded that having two green belt housing
sites “gives rise to an opportunity for planting along the
eastern boundary to form a stronger, landscaped edge
to the city in this location”. In Poole, the inspector’s
report, published in October 2018, considered that
there was “little logic, defensibility or permanence to
much of the existing green belt boundary”, but said the
situation could be mitigated by realigning the redrawn
green belt boundary with the edge of the existing
built-up area.

REUSE OF BROWNFIELD LAND
Where some or all of the green belt site has been occupied by
buildings, inspectors may rule that the recycling of derelict
and underused land is an exceptional circumstance.

Limited visual impact
In February, the Supreme Court’s judgment in the
Samuel Smith Old Brewery (Tadcaster) v North Yorkshire
County Council case opined that, while there is no
express requirement in policy to take visual impact into
account when considering the impact of development
on green belt openness, it could still be a relevant factor
for decision-makers exercising their planning

judgement. Planning’s analysis shows inspectors
commonly consider whether there are features that
would visually separate proposed green belt
development sites in local plans from the surrounding
open countryside, or make them less prominent in the
wider landscape, thereby avoiding such allocations
appearing to contribute to urban sprawl.
Green belt sites are sometimes judged to be urban in
character, particularly where they are already
surrounded by buildings on two or three sides. Where
historic buildings or settlements are present, lack of
harm, or limited harm to their settings, can make a
contribution to the existence of exceptional
circumstances. For example, the Guildford local plan
inspector’s report, published in March 2019, states that
one of the sites released from green belt is “well
separated from the historic centre of Guildford by
extensive development and does not contribute to the
setting of the cathedral or its historic core”.
The converse is also true, however. The inspector
examining the Barnsley local plan in December 2018 found

that a proposed green belt housing site would be
harmful to the setting of designated heritage assets, and
therefore concluded that exceptional circumstances to
alter the boundary did not exist. ■
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The Planning Briefing

The implications of new rules
on virtual committees
How new rules allowing councils to conduct planning committee meetings remotely
using digital technology change the system and their implications. By Adam Branson
The government’s response to the Covid-19 pandemic,
including new restrictions around social distancing and travel,
has meant councils have struggled to hold traditional planning
committee meetings. The Local Government Act 1972 required
a minimum number of councillors to be physically present in
order to decide planning applications, with no provision for
remote participation or voting.
To allow planning committees to continue and to prevent a
hold-up in local authority decision-making, the government
introduced emergency legislation allowing such meetings to be
held remotely. On 25 March, the Coronavirus Act received royal
assent after being fast-tracked through parliament. Section 78
of the act includes provision for “persons to attend, speak at,
vote in, or otherwise participate in, local authority meetings
without all of the persons, or without any of the persons, being
together in the same place”. Section 78 also allows the secretary
of state to introduce new rules in relation to the frequency and
location of council meetings, as well as “public admission and
access”. The new measures apply to all kinds of local authorities
in England, including the Greater London Authority and
combined authorities. The same powers to introduce such rules
are also granted to the relevant ministers or departments in
Scotland, Wales and Northern Ireland.

Regulations enabling the new way of working
What is new?
Before section 78 of the act could come into force, the
government needed to draw up the necessary regulations. The
Local Authorities and Police and Crime Panels (Coronavirus)
(Flexibility of Local Authority and Police and Crime Panel

Meetings) (England and Wales) Regulations 2020 were duly
published on 2 April and came into force two days later. Section
5 of the regulations states that meetings can now take place
without councillors being physically present, provided that
several conditions are met in relation to members and
members of the public being able to see and hear proceedings
(see the next section). The time-limited regulations only apply to
council meetings to be held before 7 May 2021.

Practical implications
Since the regulations came into force, commentators say many
authorities have started to embrace virtual planning committee
meetings. The Local Government Association’s Planning
Advisory Service (PAS) and consultancy Lichfields are working
together to track councils’ use of virtual planning committees.
According to Alison Bembenek, associate director at Lichfields,
about a quarter of authorities are already using online platforms
to undertake committee meetings remotely, while just over a
third are working on alternative arrangements with “many
anticipating they would also go down the digital route”.
Michelle Simpson-Gallego, an associate at consultancy
Pegasus Group, has also been monitoring the take-up of virtual
committee meetings and says momentum is building now that
some councils have held successful meetings. “I think many
councils wanted to pause and see how others were operating
them,” she says. “In the last two weeks, there has been a big
increase in virtual committees across the UK.”
Some observers believe that some councils are using the
Covid-19 crisis as an excuse for not determining potentially
controversial applications. Christopher Young QC of No 5
Barristers’ Chambers suspects that authorities not even looking
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into conducting virtual meetings are deliberately dragging
their feet. “Some LPAs are suggesting it is because they have a
lot of councillors who live in remote rural locations, but that
has not stopped many rural authorities from progressing
matters. Apathy or political manoeuvring are much more
likely explanations.”
Bembenek isn’t convinced, however. In her experience, any
delays in implementing virtual committee meetings are more
likely to be down to councils wanting to ensure that any system
they put in place is sufficiently robust and legally sound. “Some
postponement during these extraordinary times is preferable
than a decision which is open to challenge,” she says.

The minimum parameters a virtual meeting
must meet

was initiated by East Cambridgeshire District Council. The
council uses Zoom to ensure that both committee members
and interested parties who have a right to speak can hear and
see one another, but also broadcasts meetings on YouTube so
the general public can view it.
Council governance rules may also need to be tightened up to
ensure that meetings are orderly, Thomas adds, perhaps by
amending the authority’s standing orders. “Most councils have
standing orders and protocols in place for their committees and
often they don’t easily translate across to a virtual committee. I
think the risk is without the physical cues that people pick up
from each other naturally in a room, people will talk over each
other and it will descend into a mess,” says Thomas. “Some
councils have introduced protocols that give the chair a bit
more of a controlling hand in when and how people speak.”

What is new?

Public participation in committee meetings

Paragraph 3, section 5 of the regulations outlines three
conditions that local authority meetings must meet. This states
that, first, members in remote attendance must be able at all
times to hear and “where practicable see” other attending
members, as well as to be heard and where possible be seen by
these other members. Secondly, members must be able to hear
and see, and be heard and seen by, any members of the public
entitled to speak at the meeting. Finally, they must be able to be
heard and where possible seen by other members of the public
“attending the meeting” by remote access. “The regulations do
not provide much detail as to how meetings should be
conducted,” according to Emma Williamson, assistant director
for planning, building standards and sustainability at the
London Borough of Haringey.

Practical implications
Commentators have highlighted teething problems around the
use of new technology as a key challenge. Most authorities
implementing the new rules have adopted some form of video
conferencing, be it Zoom, Microsoft Teams or another product.
“You have to have some sort of video-conferencing facility that
all members can access and that works and is stable,” says
planning solicitor Will Thomas, a senior associate at
Shoosmiths. “You also need to ensure members are trained on
it and are familiar with the systems.”
Choosing the right technology or combination of
technologies is also essential. Nicky Parsons, executive director
at Pegasus Group, says the best example she has come across

What is new?
Section 5 of the regulations states that committee members
must be able to hear and be heard (and where possible see and
be seen) by any member of the public entitled to speak at the
meeting, as well as to be heard by other members of the public
“attending by remote access”. Observers point out that this is
an important distinction – only those interested parties that
have been given the right to speak at a meeting have to be
heard, rather than just anyone watching it. This mirrors the
process for traditional committee meetings, they add. “It’s
important to remember that the public is only there to look and
listen,” says Mike Kiely, chair of the Planning Officers Society.
“It’s a meeting in public, not a public meeting.”
Sections 13, 14, 15 and 16 of the regulations revise previous
laws, including the 1972 act, to define a meeting as being “open
to the public” if it includes “access through remote means”,
such as video-conferencing, live webcasts, and “live interactive
streaming”, and “whether or not members of the public are able
to attend the meeting in person”.

Practical implications
Some groups have raised concerns that the rollout of virtual
planning committees has resulted in local authorities limiting
public participation. Last month, a coalition of organisations,
including the London branch of countryside charity the
Campaign to Protect Rural England (CPRE) and Friends of the
Earth, highlighted several alleged cases where decisions made
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by virtual committees were taken with restricted public
involvement, including meetings “closed to the public” and a
lack of speaking rights.
“A lot of campaigning organisations have raised concerns that
not everyone has the same access to technology so they can’t be
properly represented,” says Nicola Gooch, a partner at law firm
Irwin Mitchell. But from a legal perspective, members of the
public have exactly the same rights as they did before, she says.
“There is no legal right for objectors and third parties to speak.”
Accommodating those interested parties, including
applicants, that do have the right to be heard can be done in
different ways. Kiely says many councils are opting to ask for
written submissions that are then read out by the committee
clerk in an attempt to keep things simple. “If you don’t have the
more sophisticated software, the ability to control people
joining and leaving a virtual committee meeting can be limited,”
he adds.
Williamson says: “The challenge will be ensuring members of
the public can speak at the meetings.” She says Haringey
Council has been observing other local authorities’ meetings
“to help gauge how best to do this”, while it can also allow
those without access to a computer to participate by telephone.
In addition, Haringey is “mindful” of the issues raised by CPRE
and the other bodies on public involvement in virtual
committees and how these concerns should be addressed,
Willamson adds.
Nicola Sworowski, principal consultant at PAS, says councils
have taken a “mix in approaches” in terms of accommodating
members of the public speaking at meetings. Authorities need
to address the issue “in the most appropriate way” so they can
involve the public as they would normally, she suggests.

Managing voting by committee members
What is new?
Paragraph 6, section 5 of the regulations allows councils to
amend standing orders to ensure committees can vote in a
consistent and transparent manner when meeting virtually.
“The regulations didn’t go into much detail,” says Kiely. “This is
just about councils thinking about how procedures and
outcomes can be achieved through virtual means.”

Practical implications
Experts have highlighted a potential legal risk in voting
arrangements if technology fails at key moments during the

meeting. “One issue that we picked up is the legal issue of
ensuring that a member has been able to hear – and probably
see – all of the debate on an application in order to allow them
to vote on that application,” says Sworowski. “The chair
should really check with all members that they didn’t drop
out in a virtual sense at any point and are able to take part in
the vote.”
“As a general rule, if you miss more than around 30
seconds of a presentation, you should recuse yourself from
the vote,” Gooch adds. “But if connection is lost for a
significant proportion of members, then there’s a problem.”
According to Thomas, councils will need to carefully review
and where necessary update their standing orders to ensure
these are compatible with the new process, or risk facing a
legal challenge.

Public access to documents
What is new?
The regulations state that authorities do not need to make
physical copies of committee papers available to the public.
Rather, they say that publishing materials online is sufficient
for authorities to have fulfilled their duties. Section 15 amends
the 1972 act to add that a document being “open to
inspection” includes publication on the council’s website,
while the “publication, posting or making available of a
document at offices of the council” includes its publication on
the council’s website.

Practical implications
In practice, commentators say many local authorities are now
already publishing planning committee documents online-only
anyway. “Documents have been online for a long time, so really
there is no change,” says Gooch. “Committee reports are
published about a week in advance on a council’s website. It’s a
lot less common now for there to be hard copies, mostly
because of the cost, but there is no legal requirement for them.
They need to be available, but that can be electronically.”
Williamson says all of Haringey’s planning documents and
committee papers are published online, adding: “The plans and
information that would normally be presented in the chamber
can be presented on Microsoft Teams. A key issue for us is
ensuring those who may not have access to the internet, or a
poor connection, are not disadvantaged and we are looking into
this now.”
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How We Did It

Holding our first virtual
planning committee
Overcoming challenges around technology and public participation were key to ensuring that one of
England’s first fully ‘virtual’ planning committee meetings ran smoothly, Mark Wilding finds
PROJECT: The council’s first fully ‘virtual’ planning committee
ORGANISATIONS INVOLVED: Royal Borough of Kensington
and Chelsea

B

y mid-February this year, it was becoming clear that the
coronavirus outbreak was likely to have a significant
impact on local authority business. At the Royal Borough of
Kensington and Chelsea, councillor James Husband, chairman
of its planning applications committee, met with the council’s
deputy head of development management, Derek Taylor, to
discuss the implications of the pandemic, in particular how
councillors could continue making planning decisions in
the face of potential disruption. “If planning committees
were to slow down or cease, we’d end up with a huge backlog

of cases,” says Taylor. “We had to find a way of keeping
things moving.”
Taylor’s concerns about a casework backlog sat alongside a
desire to ensure development activity could resume as soon as
possible after the crisis, which meant issuing planning
decisions. While some councils granted delegated authority to
officers over major planning decisions during the coronavirus
outbreak, Taylor felt there was an imperative to continue
holding committee hearings if possible. “Our residents are
used to being involved, and it was unlikely that they were
going to be content to sit back for a long period without
actually knowing what was going on and having a role to play
in it,” he says.
At the end of March, the government passed emergency

Virtual planning
committee
pioneers: Royal
Borough of
Kensington and
Chelsea’s deputy
head of development
management Derek
Taylor (left) and
planning applications
committee vice-chair
James Husband
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legislation to allow local councillors to make decisions at
‘virtual’ committees conducted online. At the time, the 1972
Local Government Act required councillors to be physically
present at meetings to decide applications, with no provision
for remote participation or voting. Regulations implementing
the new rules came into force on Saturday 4 April. Just five
days later, Kensington and Chelsea held its planning
applications committee meeting entirely remotely using the
Microsoft Teams videoconferencing software. The council’s
first fully virtual planning committee, which it believes to have
been the first in England, was attended by five councillors and
viewed online by about 200 members of the public.
The meeting was preceded by weeks of preparation by
planning, IT and governance officers. “I’m a town planner,”
says Taylor. “I wouldn’t have had the first idea of how to get
together a Teams meeting, coordinating all the members,
residents and applicants.” The first task was to decide on the
right platform. Taylor had used Zoom before and knew the
software was popular among architects. But IT colleagues
advised that Microsoft’s platform offered enhanced security,
to help avoid any external interference.
Husband, who chaired the meeting, says the council made
plans to deal with such scenarios. “If the meeting is hacked,
what do you do?” he says. “What happens if whoever is
chairing a particular meeting, suddenly their line goes down?
Do you know who’s going to take over? These are the kind of
practical issues you have to think about beforehand.” The
council had to be mindful that its governance procedures
were followed even in these exceptional circumstances. “For
example, if you stop a meeting, you have to formally adjourn
it,” says Husband. “Somebody has to propose that and
someone has to second that.”
Steps also had to be taken to ensure residents had the
opportunity to participate in line with council rules. Last
week, a coalition of organisations, including the London
branch of countryside charity the Campaign to Protect Rural
England (CPRE), called on the government and councils to
ensure that the public continues to have a say in planning
decisions during the coronavirus outbreak, after highlighting
alleged cases where decisions made by virtual committees or
under emergency delegated powers were taken with restricted
public involvement.
To aid public participation, Husband says officers offered
bespoke support when needed. At the council’s second virtual
planning applications committee on 23 April, an objector
from a local residents’ association received assistance from
an officer to ensure that she could speak at the meeting. In
case of any problems, another officer was ready to read a
statement on her behalf. “We’ve always taken resident
participation very seriously,” adds Husband. “I would have a
question mark about any virtual planning meetings where the
public cannot participate.”

KEY LESSONS
Prepare for unexpected eventualities and ensure that
contingency plans are in place to ensure governance
procedures are correctly followed in case of disruption.
Councillor James Husband suggests discussing beforehand how
any unwanted interruptions will be handled and who will take over
if the meeting chair has connection problems.
Ensure that officers are sufficiently prepared to brief
committee members and the public on applications. Planning
officer Derek Taylor suggests that officers should allocate more
time than they might normally need to rehearse presentations and
bear in mind that more explanation may be required to ensure the
committee understands technical details.
Offer assistance to interested parties to ensure they have the
same opportunities to participate as they would at a regular
committee. Husband says applicants and objectors may need
support to use videoconferencing technology and suggests putting
plans in place to ensure their views are still heard in the event of
any problems.

For some councillors, attending a virtual committee meant
grappling with videoconferencing technology for the first time.
Presenting before a virtual committee was also a new experience
for officers. “Officers have got to be mindful of explaining the
slides that much more carefully because a lot of people will be
watching on their laptops and won’t have the benefit of a big
screen in the committee room,” says Taylor, adding that officers
rehearsed their advice in advance. “We definitely spent more
time preparing for the presentations,” he says.
Husband says chairing a virtual committee requires juggling
several different tasks while overseeing proceedings in the
usual manner. This includes remembering to mute his
microphone when not speaking (to minimise background
noise for other participants) and monitoring the meeting chat
function where fellow councillors submit requests to speak.
“There have been occasions when I’ve rather thought as
though I was taking part in an extremely low budget talk radio
station,” he says.
Nevertheless, proceedings to date have run relatively
smoothly, say Husband and Taylor. When problems do arise,
four or five IT and governance officers sit in on the meetings
to manage the technical side of the process. “I’d be very
nervous without knowing they were there behind the scenes,
making sure everything works as it should do,” says Taylor.
Husband also pays tribute to the efforts of officers who have
ensured the planning system can keep on operating during
exceptional circumstances. “I think we’ve managed to carry
on decision-making in a sensible way,” he says.
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The key ministerial and inspectors’ decisions summarised

Key decisions

In the planning balance, the inspector concluded that the
appeal proposal would cause harm to the character of the
area, a green route and the landscape and that the site had
poor accessibility to services. In her assessment, these
drawbacks were not outweighed by the substantial weight
attributable to the provision of affordable, self-build and
custom-build housing alongside economic, biodiversity and
greenspace benefits.

Housing new build

While accepting that
Covid-19 may drive down
housing land supply, an
inspector has still refused
plans for 117 homes in the
Berkshire countryside.

I

Inspector: Christina Downes; Inquiry
DCS Number: 200-009-412

COMMENT: Unless they can somehow show that their building

n post-inquiry correspondence, the appellants argued that a
five-year supply could not be demonstrated because
Covid-19 will have economic consequences for delivery. In
their view, the council was overoptimistic about the quantum
of housing that would be delivered from strategic sites with
outline permission, mainly because historical evidence showed
that its record of delivery had not been very good in the past.
The inspector accepted that Covid-19 is likely to have
implications for the housebuilding industry. She recognised
that a number of developers are temporarily closing
construction sites to protect employees’ and customers’
welfare and that the lockdown is having an impact on the
availability of support services for sites still working.
Customer confidence is also likely to be reduced with a
consequent effect on sales, she reasoned.
The appellants suggested that these effects would be felt for
a period of three to six months, which did not seem
unreasonable to the inspector. On this basis, she concluded
that a further 168 planned dwellings might need to be
removed from the borough’s assumed housing supply, on top
of a much larger reduction of more than 800 resulting from
uncertainties over delivery at two strategic sites, four other
smaller sites and larger windfall sites.
The appellants argued that this level of reduction in housing
delivery assumptions was still too optimistic. But it was
equally possible, the inspector opined, that the industry will
bounce back once the pandemic crisis ends. It would be
reasonable to surmise that housebuilders and their suppliers
will be keen to rectify losses whenever possible, she remarked.
Even if all the impacts suggested by the appellant were
accepted, she observed, the council could still demonstrate
around 5.2 years’ supply of deliverable sites.

workforce and supply chain are uniquely virologically immune,
promoters are likely to face an uphill struggle in persuading
inspectors that otherwise unsuitable schemes should be
treated as special cases to keep housing delivery trajectories
on track. In another post-lockdown decision on proposals for
44 homes in a north Wales green wedge (DCS Number 400025-731), the inspector gave short shrift to arguments that,
amid the pandemic, economic considerations “must more
than ever be given significant weight”. The economy is subject
to such ebbs and flows and this situation is not exceptional in
itself, she remarked. As the Berkshire inspector observed, the
economic effects of Covid-19 cannot be known at this stage.

Housing new build

Improved openness justifies
outline plans for 500 homes
at a former university campus
in the Oxford green belt, the
secretary of state has ruled.

T

he land was occupied by student halls of residence,
including a prominent 12-storey tower, and sports
facilities for Oxford Brookes University, which planned to
vacate the 21.5-hectare site by 2021. The secretary of state
agreed with his inspector’s assessment that the majority of the
campus comprised previously developed land. Taking account
of the improved openness resulting from removal of the tower
and other large unsightly structures, he decided that the
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development would not be inappropriate in the green belt.
In respect of an undeveloped portion comprising about 14
per cent of the overall site, he judged that conflict with
national green belt policy was outweighed by the significant
visual benefit to openness over a wide area of the green belt
on this side of Oxford resulting from removal of the tower
and other large buildings. He decided that this benefit, along
with provision of 173 affordable homes in an area with an
acute shortage of such accommodation, amounted to the very
special circumstances necessary to justify development in the
green belt.
Although the council could show a five-year housing land
supply, the secretary of state declared a local plan settlement
boundary policy out of date and stated that an emerging
neighbourhood plan awaiting a referendum provided a
material consideration of significant weight. As the scheme
complied with neighbourhood plan support for
comprehensive redevelopment of the campus for residential
purposes, he concluded that it would be in accordance with
the development plan.

Other cases
Commercial and industrial
A lack of effective occupancy controls
has led to dismissal of proposals for an
agro-technology park near Cambridge.

years. The proposal involved redevelopment of a special

The proposal comprised 112,000 square metres of
employment floorspace and supporting infrastructure on 108
hectares, along with a bus and cycle interchange on a further
seven hectares falling within the green belt. The secretary of
state accepted that the interchange comprised local transport
infrastructure requiring a green belt location and was not
inappropriate development in terms of the National Planning
Policy Framework (NPPF).
He agreed with the inspector that the commercial element
would transform the open rural landscape by closing off
distant views, resulting in major landscape change that would
not be mitigated over time. He gave moderate weight to less
than substantial harm to nearby heritage assets and
considered that the loss of 33 hectares of top-quality farmland
would have an adverse effect, albeit of minor significance.
He also agreed that the scheme’s claimed benefits could
only be realised if effective restrictions were imposed to
ensure that occupiers complied with specified agrotechnology requirements, since a general business park would
be of limited benefit in an area with existing employment land
available. He concluded that none of the occupancy
conditions proposed would meet the NPPF tests of necessity,
reasonableness and precision.

school, funded by a charitable trust with cross-subsidy from

Inspector: John Woolcock; Inquiry

the new homes. The secretary of state accepted that the scale

DCS Number: 200-009-407

Inspector: Dominic Young; Inquiry
DCS Number: 200-009-432

COMMENT: In another decision issued a day earlier (DCS
Number: 200-009-430), the secretary of state agreed that
the release of green belt land in Greater Manchester for up
to 325 homes was justified by very special circumstances, in
the context of a local housing land supply of less than three

of development proposed was no more than the minimum
necessary to meet the trust’s objectives and that the costs

Community facilities

involved required cross-subsidy from the housing development.

Council claims that a supported living
facility is out of place in a Yorkshire
town centre have been dismissed.

In both cases, the sites’ green belt status was under review
in draft local plans, but this factor was given limited weight
because the documents have not passed examination.

DCP blog… Latest posts
An inspector’s decision to extend the period for compliance with an
enforcement notice requiring vacation of a house in multiple occupation
in north London from five to nine months (DCS Number 400-025-551)
is typical of many appeal outcomes amid the coronavirus crisis.
Read more at https://latest.dcp-online.co.uk

The proposal involved converting a former bank to
accommodation for six young people aged 16 to 21. A similar
scheme had previously been rejected on appeal due solely to
the loss of ground-floor frontage in a primary shopping area,
with the inspector otherwise voicing clear support for class
C2 use in principle. The revised scheme addressed this by
including a ground-floor retail unit. Following police advice,
the council maintained that the site was unsuitably located in
an area with the highest crime statistics in the county.
The inspector noted that the home would be run by
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qualified and experienced staff and equipped with modern
security arrangements and that the council’s housing strategy
identified a need for such specialist accommodation. He
found no robust new evidence to support the council’s
concerns over residents’ health and wellbeing but saw
substantial benefits in providing specialist housing in an
accessible location.
Inspector: Tim Wheeler; Written representations
DCS Number: 400-025-514

Food and drink uses
Council claims that juice bar sales from
a central London shop are unlawful
have been dismissed by an inspector.
The premises served juices, shakes, yoghurts, sandwiches and
coffee and offered free Wi-Fi access. The council alleged an
unlawful change of the shop to a mixed use comprising a
juice bar and café. It considered that dedicating 64 per cent of
the floor area to seating suggested a use more akin to a
restaurant and disputed the appellant’s claim that only 11.4
per cent of turnover was generated by customers eating or
drinking in-house.
After analysing change of use rights in class A1 of the Use
Classes Order, the inspector accepted the appellant’s
contention that consumption of food on the premises was an
ancillary part of the business. He determined that the primary
use of the premises was as a juice bar with a character falling
within class A1 and granted a lawful use certificate.

National Planning Policy Framework (NPPF) and Planning
Practice Guidance.
In considering the most important relevant policies, she
focused on one relating to settlement envelopes, which the
appellants argued was out of date because it stifled housing
delivery. While accepting that this policy was not fully
consistent with the NPPF, she held that it did not impose a
blanket ban on all development. She afforded it moderate
weight and held that the tilted balance in paragraph 11 of the
NPPF was not triggered in this respect.
In terms of impact on character, she found that the
proposed homes would harm local landscape character and
the village’s setting. In assessing whether the tilted balance
applied in light of a claimed housing land supply shortfall, she
accepted the council’s view that a five-year supply existed. In
this respect, she endorsed its arguments for departing from
use of the government’s standard method for determining
housing need because of specific local circumstances.
Inspector: Diane Lewis; Inquiry
DCS Number: 200-009-396

A local housing need supports plans for
up to 150 homes on farmland outside a
Suffolk village, an inspector has ruled.

Buy the full text of these decisions from compasssearch.co.uk

After concluding that the council’s updated housing land
supply position demonstrated a district-wide supply of 5.67
years, the secretary of state declared that the National
Planning Policy Framework’s tilted balance in favour of
sustainable development did not apply and the most
important development plan policies were not out of date.
He referred to R (East Bergholt Parish Council) v Babergh
District Council and Aggett [2015], which held that a core
strategy policy reference to local housing need in core villages
included “housing need in the village and its cluster, and
perhaps in the areas immediately adjoining it”. He agreed with
his inspector’s interpretation that this meant development
could take place outside defined settlement boundaries where
there is a proven local housing need.
The secretary of state was satisfied that a local need for
market and affordable housing had been demonstrated. In
this light, he concluded that housing delivery carried
significant weight. Finding only limited visual harm from
development of the greenfield site, he decided that other
material considerations outweighed conflict with the
development plan.

or call 01452 835820 or email dcs@haymarket.com

Inspector: Kenneth Stone; Inquiry

Inspector: Luke Perkins; Written representations
DCS Number: 400-025-498

Housing new build
Significant harm to local character has
resulted in refusal of permission for 135
homes in a Bedfordshire village.
The appellants had successfully challenged a previous appeal
decision on the site, with the High Court ruling that the
inspector had failed to provide reasons for departing from
colleagues’ conclusions on the same issue in respect of local
plan policy. In redetermining the case, the new inspector
noted that the background had moved on with updates to the

DCS Number: 200-009-391
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Conflict with development plan policies
has led to dismissal of plans for up to
81 homes on the fringes of Swindon.
The appeal site lay next to recent residential development in
the borough but within the neighbourhood plan area of a village
in neighbouring Wiltshire. The inspector noted that the county
council could only demonstrate a housing land supply of
around 4.5 years, the local plan was more than five years old
with unreviewed strategic policies and its housing policies
restricting development in the countryside were inconsistent
with the National Planning Policy Framework (NPPF).
However, he opined that the local plan’s overall strategy of
directing development to the most sustainable settlements
still met NPPF objectives. As the housing land shortfall was
relatively modest and a site allocations plan had recently been
adopted, he decided that significant weight could still be
afforded to the adopted local plan strategy, which defined the
appeal site as open countryside.
He noted that a neighbourhood plan covering the appeal site
had been adopted recently and provided positively for delivery
of homes. In the light of these findings and the fact that the
council could show more than the three-year housing land
supply required by paragraph 14 of the NPPF, he concluded that
the adverse impact of allowing development in conflict with the
neighbourhood plan weighed heavily against the proposal.
Inspector: Michael Boniface; Inquiry
DCS Number: 200-009-397

The benefits of 200 homes proposed
in an Essex village have been found to
outweigh conflict with plan policies.
The secretary of state agreed with his inspector that the local
authority could only demonstrate a housing land supply of 4.7
years. In that light, he agreed that provision of 200 homes,
including 30 per cent affordable, carried significant weight in
favour of the proposal.
He accepted that the scheme conflicted with the adopted
plan’s settlement hierarchy policies, but gave these policies
reduced weight because they were out of date in terms of
housing numbers and partially inconsistent with the National
Planning Policy Framework. He agreed with the inspector that

Buy the full text of these decisions from compasssearch.co.uk
or call 01452 835820 or email dcs@haymarket.com

the proposal would not have a significant impact on the wider
landscape or village setting because the site was well screened.
As the site fell within the zone of influence of several
European protected sites, the secretary of state concluded
that an appropriate assessment was required to assess
possible disturbance. In the assessment, he took into account
informal recreation opportunities for new residents and a
signed planning obligation securing contributions towards
mitigation measures set out in a supplementary planning
document. He concluded that no adverse effect on the
designated sites’ integrity would arise.
Inspector: Siobhan Watson; Inquiry
DCS Number: 200-009-404

Generous affordable provision does not
justify 120 homes in the Bedfordshire
green belt, an inspector has concluded.
The appellants argued that the benefits of 50 per cent
affordable provision, exceeding adopted policy requirements,
clearly outweighed any harm arising from the proposal. They
maintained that encroachment into the countryside would be
limited because the site was well contained by mature
landscaping and was suitably related to the development
boundary of a nearby village.
While giving the proposal’s affordable housing benefits
significant weight, the inspector did not feel that these and
other benefits clearly outweighed cumulative harm from
losses in openness, a local gap and high-quality agricultural
land. He considered that the homes would lead to significant
loss of openness in spatial terms.
He also found that the proposal would extend the degree to
which two settlements were connected and have a moderately
adverse impact on this green belt purpose. He concluded that
the site’s green belt status meant the tilted balance in favour
of sustainable development set out in paragraph 11(d) of the
National Planning Policy Framework did not apply, despite
certain local plan policies being out of date.
Inspector: Kevin Savage; Hearing
DCS Number: 200-009-415

Housing conversion
Residential reuse of farm structures in
the Tees Valley has been agreed even
though they had been largely rebuilt.
The appellant sought approval to convert existing courtyard
buildings to eight residential dwellings. The appellant
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explained that reconstruction works had begun after the
Health and Safety Executive advised that the buildings
needed to be made safe or demolished. Work was then
carried out, without planning permission, involving
reconstruction of walls, new floor slabs, door and window
openings and new roof timbers and tiles.
The inspector decided that the buildings showed some
continuity of agricultural use and found no evidence of any
alternative intervening planning use or of their having been
deliberately left vacant. Taking into account the appellant’s
family’s long-term connections with the farm, the need for
repairs and the substantially similar style, mass and
position of the current buildings compared to the
originals, she concluded that the structures still comprised
disused agricultural buildings, so the policy exception to
national and local policies limiting new buildings in open
countryside applied.
Inspector: Edwina Symmons; Hearing
DCS Number: 200-009-390

Leisure and tourism
Employment land loss and harm to
the appearance of a Kent town
centre have led to refusal of plans for
a new hotel.
The 113-bedrooom scheme was proposed in a commercial
area on land allocated for a mixed-use development,
including offices, a hotel, non-food retail and catering uses.
Permission had already been granted for a smaller hotel on
part of the site, but the appeal proposal meant no office
floorspace could be provided on the land.
The inspector concluded that the proposed development
would undermine the supply and delivery of floorspace for
employment and other uses, conflicting with both the
existing local plan and an emerging plan that had been
subject to examination.
He also found that the building’s two most prominent
elevations would harm the area’s appearance, since they
would generate almost no activity and present minimal
visual interest.
Inspector: Ian Harrison; Written representations
DCS Number: 400-025-471

Buy the full text of these decisions from compasssearch.co.uk
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Mixed development
Approval of a similar scheme close by
does not set a precedent for a tower in
a Surrey town, an inspector has held.
The mixed-use scheme included an energy centre, office
space, 17 storeys of student accommodation or co-living
units, a rooftop garden and communal facilities. Although
the scheme had been recommended for approval by officers,
the council’s decision had been influenced by a design
review panel’s concerns about its height, massing and
townscape impact.
The inspector noted that in 2016, the council had resolved
to grant permission for three towers up to 35 storeys high on
a nearby site. However, as that permission had not been
issued and the council confirmed that public consultation on
an alternative development was likely, he decided that only
limited weight could be placed on the neighbouring site’s
planning history.
In his opinion, the appeal site lay just outside the town
centre. In that light, he found that a 17-storey building would
conflict with council guidance and its preference for siting
such buildings in the town centre, provided their design is of
high quality. The appeal structure’s monolithic form would
be at odds with existing high buildings in the area, he found.
Inspector: Brendan Lyons; Hearing
DCS Number: 200-009-380

An outstanding design has won
consent for a mixed scheme in central
London despite its height breaching
local policy.
The site comprised vacant land surrounded by multi-lane
highways. The proposed development included office, hotel,
residential and ground-floor retail and community space in
two towers of 53 and 42 storeys connected by a ten-storey
podium, alongside a new public square. In determining the
recovered appeal, the secretary of state wholeheartedly
supported his inspector’s conclusions.
The proposal would deliver 257 homes, including 23
affordable units. A £30m contribution towards a further
54 affordable homes off-site took the overall affordable
content to 30 per cent. Although this was below an
adopted local plan policy requirement for 40 per cent, the
secretary of state accepted that a viability assessment
demonstrated that the proportion proposed was the
maximum amount achievable.
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He praised the scheme’s outstanding design in townscape
terms, noting that the area was identified as a location
suitable for a tall buildings cluster. Although the proposal
would exceed a 150-metre height restriction in the adopted
local plan, he saw this as a technical discrepancy given the
number of other buildings exceeding this limit either
approved or built in the area. Its contribution to the local
plan’s aspiration of creating a new district centre also
carried substantial weight in its favour, he held.
Inspector: John Braithwaite; Inquiry
DCS Number: 200-009-408

Retail development
Conditions restricting redevelopment
of a store near a Buckinghamshire
centre have been struck down as
unnecessary.
As no increase in retail floorspace was involved, the
inspector held that the first condition, which sought to
restrict the type of goods sold and the floorspace for such
sales, was not proportionate or fairly and reasonably related
to the level of development proposed.
The second disputed condition sought to limit creation of
additional retail floorspace, including mezzanine floors,
which the council considered would harm the town centre.
The inspector found insufficient evidence to conclude that
the potential for additional floorspace would have an unduly
harmful impact on the town centre and held that the
condition was not reasonable or necessary.
The final condition sought to ensure that the store was not
subdivided. As no such condition had been considered
necessary when the store was originally approved, the
inspector could see no need for it now. In her view,
insufficient evidence had been submitted to show how
subdivision would harm town centre vitality or viability or
increase parking pressure.
Inspector: Rebecca Norman; Written representations
DCS Number: 400-025-689

No harm would be caused to a nearby
Black Country centre by a new unit at
a retail park, an inspector has decided.
The 891 square metre unit was proposed 300 metres from
the town’s primary shopping area. The council’s adopted
edge-of-centre retail policy only allowed new retail uses on
the scale proposed where they complied with a sequential

Buy the full text of these decisions from compasssearch.co.uk
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test and retail impact assessment. However, the appellants
had offered to accept a bulky-goods-only condition.
The inspector accepted their evidence that there were no
other suitable or available sites for a bulky-goods operator in
the primary shopping area and that the scheme’s overall effect
in drawing trade away from the centre was unlikely to be
significant. He was satisfied that the proposal complied with
paragraph 55 of the National Planning Policy Framework and
would not harm town centre vitality and viability, subject to
the bulky-goods-only condition being imposed.
Inspector: Andrew McGlone; Written representations
DCS Number: 400-025-670

Waste development
The local effects of a waste incinerator
in south-east London are outweighed
by national need, the government has
ruled.
The applicants sought development consent for an energyfrom-waste recovery facility and associated facilities on land
adjacent to an existing incinerator. Objectors claimed that
there was no justification for new energy-from-waste
capacity in London because insufficient residual waste was
projected to be available for processing over the plant’s
lifetime. They argued that this would make the development
a disincentive to waste prevention and result in unnecessary
incineration of recyclable and reusable waste.
The secretary of state for business, energy and industrial
strategy noted that national policy statements on energy and
renewable energy infrastructure indicate that energy from
waste plays an important role in meeting the UK’s energy
needs and that recovery of energy from combustion of waste
forms an important element of waste management strategies.
He found no adverse effects on air quality and concluded that
adverse effects on townscape, landscape and traffic were
outweighed by an urgent need for the development.
Inspector: Jonathan Green; Examination
DCS Number: 200-009-413
While every effort is made to ensure that the summaries and opinions contained in the Appeals and
Legal Casebooks and Development Management Answers are correct, neither the compilers nor the
publishers accept any liability arising from use of this information without verification from source
documents or professional planning guidance.
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DEVELOPMENT MANAGEMENT ANSWERS
Put your question to Planning readers and our resident expert;
answer questions posed by your peers
Edited by John Harrison casebook@haymarket.com

Q

Would planning permission be required to extend a

planning permission. For example, affixing a small porch

static caravan permanently sited in a caravan park?

or canopy that is not attached to the ground would not

Under what provisions of the General Permitted

be likely to be considered operational development

Development Order 2015 would this fall? RE

and therefore would not need permission. A “caravan”
on a caravan park classed as a permanent dwelling

A

Part 1, schedule 2 of the General Permitted Development

would have permitted development rights, but only for

Order (GPDO) 2015, as amended, grants permitted

extensions if it has a curtilage.

development rights for extensions to dwellinghouses.

John Harrison

Caravans and mobile homes are not dwellinghouses, so
they do not benefit from these permitted development
rights. As such, planning permission is required.

Q

Simon Davis

My client has outline permission for two dwellings
and reserved matters approval for access
arrangements, but other reserved matters such as
layout and design have yet to be submitted. If my

A

To deal with this issue, it is first necessary to decide

client sells one of the plots, could the outstanding

whether you are dealing with a caravan or a dwelling.

reserved matters be handled separately according

If a structure exceeds the statutory size limits for

to the respective owners’ timeframes? VB

caravans specified in the Caravan Sites and Control of
Development Act 1960 and the Caravan Sites Act 1968,

A

In principle, yes they could. Reserved matters applications
for two or more different parts of a site are regularly made.

it would probably be considered a dwelling, although

If this were not possible, it would often be impractical to

determining what comprises a dwelling for GPDO

implement a large outline permission where development

purposes is not always straightforward. Even if the

has to be planned in phases. However, assuming that the

structure falls within the caravan size limits, it would

plots are not set widely apart, there is a potential pitfall

be likely to be classed as a dwelling if it is attached to

in that both designs will need to fit into the street scene.

the ground in such a way as to make it capable of being

The two different plot owners might not have compatible

considered to be permanent or if significant extensions

ideas in this respect. It would therefore be advisable to

have been added. Development Control Practice 4.353

devise a suitable mechanism to cover this scenario, such

and subsequent sections advise on these issues. If a

as a design brief or a covenant on the sale of the plot

caravan is not classed as a dwelling, it does not have

specifying that any purchaser has to obtain the original

any permitted development rights, but that does not

owner’s approval for their proposal.

necessarily mean that alterations to it will require

John Harrison

NEXT QUESTIONS CAN YOU HELP?
Q

We have outline planning permission on a site for 30 dwellings. Obviously
that followed a “major” application. We will now be making a reserved
matters application for nine dwellings. Should this be considered a major
application, as with the outline, or a minor application because fewer than

Answer or comment online at
planningresource.co.uk/dmanswers or
email casebook@haymarket.com by
Friday 29 May

ten dwellings are proposed? JM
Q

We have received a retrospective application for advertisement consent. I
have a feeling that it is not possible to deal with such applications. Is this
correct? If so, how can I handle such a scenario? AC
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The latest Court cases summarised

Housing conversion
A decision to refuse permission for
a house in the Surrey green belt was
correct, the Court of Appeal has ruled.
A court injunction required the house, an adapted and
extended field shelter, to be demolished. On appeal, the
claimant argued that its use as a farm worker’s dwelling and
garden would not involve inappropriate development under
paragraph 89 of the 2012 National Planning Policy Framework
and that an agricultural occupancy condition would ensure
compliance with green belt policy.
The inspector (DCS Number 200-007-735) determined that
the dwelling, not the appellant’s horticultural operation, was
the land’s principal use, so it fell outside any of the exceptions
in paragraph 89. In dismissing the appeal, he held that very
special circumstances had not been demonstrated and the
condition suggested by the appellant was irrelevant.
Lord Justice Lindblom endorsed the inspector’s reasoning.
As the development did not involve a building used for
agriculture, he ruled, it had been entirely appropriate to reject
imposition of a condition to control its occupancy on the
assumption that it was or would in future become so used.
Case: Hook v Secretary of State for Housing, Communities
and Local Government and Surrey Heath Borough Council
Date: 3 April 2020; Ref: [2020] EWCA Civ 486

Leisure and tourism
Consent for a football training ground
in west London must be reviewed over
assessment errors, a judge has ruled.
The site was metropolitan open land encompassing a site of
importance for nature conservation. The council had granted
two permissions for the development. On the first, a
screening opinion indicated that no environmental impact
assessment (EIA) was required. On the second, conditions
were imposed requiring approval of a construction
management method statement and an ecological
management plan, but no screening opinion was offered.
A local resident, who was granted anonymity, argued that
the council had not complied with the Environmental Impact
Assessment Regulations 2011, which required it to consider
environmental impacts when discharging pre-commencement
conditions. The claimant also alleged that the council had not

complied with an obligation to ensure EIA in all cases where
significant environmental effects are likely.
Applying Champion v North Norfolk District Council [2015],
Mrs Justice Lang confirmed that screening opinions must be
kept under review and this had not been done in the case
before her. Applying section 31 of the Senior Courts Act 1981,
she dismissed council claims that the outcome would have
been the same if an EIA had been prepared.
Case: XSWFX v London Borough of Ealing
Date: 2 April 2020; Ref: [2020] 4 WLUK 37

Mixed development
Consent for a mixed scheme outside
a Dorset town has been found valid
despite doubts over an officer’s report.
The site, which was allocated in an adopted local plan,
comprised mainly farmland in an area of outstanding natural
beauty. In recommending approval, the planning officer
concluded that the proposal would have no adverse impact on
an adjoining conservation area and that impacts on the setting
of listed buildings could be mitigated.
Objectors argued that this advice misrepresented the
position, highlighting a conservation officer’s advice that the
scheme would have some impact on heritage assets.
Consequently, they asserted, the committee had been misled
into concluding that no harm arose from the scheme, thus
obviating the need to consider whether its public benefits
outweighed its heritage impact.
Mr Justice Swift agreed that the report did not grapple
adequately with national advice. Since parts of it identified
harm to the conservation area setting, he found, this harm
should have been weighed against any countervailing public
benefits. Mitigating the acknowledged impact on listed
buildings similarly required a balancing of harm against
benefits, he ruled.
Nonetheless, the judge concluded that the decision to grant
permission would in all probability have been the same,
despite the report’s limitations. He found that the scheme’s
public benefits were readily apparent in the local plan
examiner’s report, which recognised that its impact on
heritage assets would at worst be less than substantial.
Case: Advearse v Dorset Council and Hallam Land
Management Ltd
Date: 6 April 2020; Ref: [2020] EWHC 807 (Admin)
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Legal viewpoint: Alex Ground

PINPOINTING THE POLICY
CONFLICTS THAT MATTER MOST

A

recent Court of Appeal case involving a caravan site in

would have to be referred to the secretary of state as

Cornwall is a reminder of how local councils should go

departures from the development plan.

about exercising the requirement under section 38(6) of the

Of course, all policies are slightly differently drafted. In

Planning and Compulsory Purchase Act 2004 to determine

this case, the AGLV policy prohibiting development that

planning applications in accordance with the development

causes harm was not even qualified by use of a term such as

plan unless material considerations indicate otherwise.

“generally” to soften the expression “will not be permitted”.

The case dealt with a planning application for additional

Regardless, the court held that none of this meant that the

holiday caravans and lodges at an existing caravan site.

policy was intended to operate to the exclusion of other

The development plan contained policies that supported

policies, or that it rendered those other policies irrelevant to the

upgrading existing tourism facilities and other policies that

question of whether a particular proposal accorded with the

prohibited development in areas of great landscape value

development plan as a whole. The AGLV policy did not purport

(AGLV) where it would cause harm to the character of their

to limit the operation of any other policy in the plan, it noted.

landscape. The officer’s report identified all the correct

In deciding whether, given a conflict with one or more policies,

policies and concluded that the proposal’s overall impact on

a particular proposal is still in overall accordance with a

the AGLV would be slight to moderate. As it was in accordance

development plan, three factors were set down by way of a test:

with the other policies, planning permission was granted.

how firmly a policy supports or conflicts with a proposed

In the High Court, the permission was quashed on the

development, the relative importance of the policy to the plan’s

basis that a clear conflict with the development plan had

overall objectives, and the extent of the breach of policy.

been identified and there had been no discussion of whether

In my experience, decision-makers often find that proposals

material considerations might allow a departure. There was

are not in accordance with the development plan but that

criticism that the officer’s report should have made it clear

other material considerations indicate that permission should

that the conflict with the AGLV policy required the application

be granted where the conflict with policy results from harm

to be refused, unless there were material considerations that

on a personal level – for example, impact on a neighbour’s

indicated otherwise. The court concluded that members did

amenity through overshadowing. This can be reconciled with

not appreciate that they were making a decision that did not

the test for when such a conflict prevents overall compliance

accord with the development plan.

with development plan policies because a single breach has

The Court of Appeal overturned this decision and reinstated

too severe an impact on one or a few individuals. As in all

the permission. It noted that the officer had accepted that

walks of life, disagreements on detailed matters need not be a

there was a breach of the development plan but had made it

barrier to finding overall agreement.

plain that the proposal was in accordance with the plan when

Case: R (Corbett) v Cornwall Council

taken as a whole. Referring to previous case law, it held that

Date: 9 April 2020; Ref: [2020] EWCA Civ 508

the section 38(6) duty can be met where the decision-maker
Alex Ground is a planning partner at Russell-Cooke

establishes whether or not the proposal accords with the
development plan as a whole, given that it is not at all unusual
for development plan policies to pull in different directions and
a judgement therefore has to be made.
It is simply not the case, the court observed, that if there

Legal Viewpoint online

is a breach of one policy in a development plan, a proposed

For comment on the legal issues raised in recent court cases
and their wider implications, read more at:

development cannot be said to be “in accordance with the

www.planningresource.co.uk/legal-viewpoint

plan” overall. Otherwise, it remarked, numerous applications
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Local authorities have swiftly turned to “virtual”
committee meetings after the government passed
legislation allowing councwillors to meet remotely during
the coronavirus outbreak. But a couple of unfortunate
incidents have highlighted the risks involved. In South
Somerset, a planning committee was disrupted when
unexpected participants with explicit usernames played audio
from a pornographic film. Over in California, Vallejo City
planning commissioner Chris Platzer was forced to resign
after a remote meeting in which he was seen to hold his cat to
the camera before tossing it aside, drinking a beer, then
making “derogatory remarks”. The city authority promised an
investigation to ascertain the cat’s wellbeing.
Things got really wild in Hampshire last month when a
planning inspector informed Eastleigh Borough Council
that two site allocations for a total of 5,200 homes had to
be removed from the authority’s local plan. Lib Dem
council leader Keith House welcomed the inspector’s
comments as “a clear indication that the local plan can be

found sound”, prompting Eastleigh’s Conservative MP Paul
Holmes to condemn his “gross misrepresentation” of the
inspector’s “damning comments”. Meanwhile, TV presenter
Chris Packham was dragged into the furore by the Daily Mail,
which said the wildlife campaigner had “thwarted” the
council’s plans regarding the 5,200 homes after a “four-year
battle”. In reality, Packham described the site allocations as
“eco-vandalism” on one occasion.
East Lothian Council enforcement officers have handed
down their verdict in a heated neighbourly dispute that
turned out to be an open and shut case. A North Berwick
homeowner was forced to apply for retrospective planning
permission after a neighbour complained about her painting
her front door pink – it had previously been blue. The
complainant argued that this did not “match the colours of
the area”. However, officers granted permission after
considering a suite of photographic evidence showing a
plethora of brightly-coloured doors in the vicinity – as well as
another house painted almost entirely pink.

Another view by Old
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26% 34%
Proportion of appeals against
refusals of applications for
five or more homes that were
allowed in England in 2017/18

Proportion of appeals against
refusals of applications for
five or more homes that were
allowed in England in 2019/20

26% 2%

Proportion of appeals against
refusals of applications for five or
more homes determined in England
in 2017/20 that were in the South-East

Proportion of appeals against
refusals of applications for five or
more homes determined in England
in 2017/20 that were in the North-East

Source: Planning analysis of COMPASS data
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